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ORIGINAL CIVIL, . 
Before Mr. Justice P. B. Mukharji. < ` . 


. HOUSE LIMITED AGENCY.  . Cre. 
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Partnership—Suit against third party instituted in firm name by a single 
partner—Application by majority of parthers to take the plaint off the 
. file—Whether such an ^ application is maintamable—Remedies that are 
: open. NC 
^ . The essence of partnership is that all should act together and if they 
cannot the majority should prevail. To hold otherwise will mean that it is 
not a partnership but the dictatorship of one of the partners. 
. @, , < S: 

-It will be a wholly unwarrantable aberration of the law of partnership 
and its procedure to allow a partner who cHodsés to contifiue as a. partner ' | 
ahd not to retire as in the partnership agreement or to dissolve the partner- 
ship to have the privilege of a partner of using the name of the, firm as a 
plaintiff in litigation and at the same time to defy and break the pn 
contract of partnership. 

e 
In ghe absence of allegation of any fraud or.collusion' as between , the 
majority of partners and the defendant, sub-clause (c) and: (d). of Section 19(3) 
of she Indian Partnership . Act cannot be interpreted to mean a prohibition 
"Sö the majority of partners to act under Section 12 (c) of the Act’ arid under 
an express contract of partnership providing that in case of any difference 
thelr opiniort shall. prevail, and so to discontinue the suit initiated by one 
partner in the name of the firm without the consent and against thé wishes 
of all other partners. ‘ " NM. 
d n 4 
” The practice of staying the suit in such case would mean serious dis- 
. advarftage of the defendant whó is iii no way responsible for this internecine 
quarrels of. the partnets. From this point of view the better course. woüld 
' be to order the plaint to be taken off the file and if thereby the partnership 
 ,SAppliation on a Chamber summons to withdraw Suit No. 2765 of 
igge. ^" ; 4 ^ | 
Ne : 
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Civi. . `; * suffers any loss in the matter of the “recovery: of its. dues, "the disappointed. 
l ——- . partner can be left ‘to hus remedy under the contract of partnership'and ` 4 
~" > ^ a9p8- , ^ “under the partnership law either to sue for dissolution or for -retirement 
: or , with a claim for ihe loss if such there be due to the wilful miscondyct of ` 
7 House Limited the other partners. - - . E 
dba a Ne An’ indemnity for costs by the suing partner i is not necessarily an adequ- 
Paint . - xS ate compensation tó allow the action to proceed. “ If the partner& by their e 


, very contract of partnership have stipulated that the opinion of the majority 
shall prevail then in my view the action ‘should not be ame to proceed. , 


April, r. l " 
/ Application. by majority of partners | to take the plaint off ` 
Mig file. à d p 


+ * Ss 
+ A 
N ^" y E ' 


Suit by a > partner in ‘the firm name against | a third | 
party for recóvery of dues. ` 
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The material icis will appear. from the e judginent. E 
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T ih The judgment of the Court was as follows: —. EET d 
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TP Ba Mukharji, J.:—This is plaintiff's application on. a 
E Chamber Summons to take the plaint off the file or alternatively | 
ZEE ' to withdraw the suit with liberty to institute a fresh suit or in a the 
Ld alternative. to stay the suit. 


x . = e C 6 
“The application is from in. points of.yiew a peculiar . . 

- . . one. | d M | KN Los e 
« : ` 2i =" *- 
“a? “ERE suit was filed by ihe House Limited agency. de: ribed 

as a registered firm as the- plaintiff. "Thé. verification in fee 
-  plaint is by, Makhan Lal Samaddar a partner of the plaintiff firm; 

The plaint is also signed by the said partner Makhan’ Lal... 


4 =. . Samaddar.. -Makhan. Lal aaa is admittedly a partner. i | 


e = 


* 


~ 


The present applicants calling themselves also as plafntiffs ° 
“are the other partners of the same plaintiff firü. The partners 
ue of the plaintiff firm are Makhan Lal Samaddar. Sm. Ramala’ 
Sarkar, Birendra Kumar Mitra; Sm. Kafmarani Bose and Hari 


ee eee Pu 

"vis ed e u^ - HIGH COURT: . *. 9 

| Sankar Dutt "rhe. “Articles ot, gosse ar are ‘contained in'a CIVIL. 

- Deed dated’ the Seh Décember,: 1948... The suit was instituted — 
Gn or-about the 10th July, 1952. The claim in this suit is — ? 1953- 
against a defendant Company by thè-name Paints Lacquers Ltd. 


House Limited 
for the recovery of different sums of. money like Rs: #6,621-11-0 Agency ` 


eand othet smaller sums like Rs: 2,035 /- 'Rs. 6, 178-126, Rs. 15,000/- v. 
and Rs. 1,599-4:9. The snialler sums are said to-be dué by way Paint 7 el 
_ of allowance to the -plajntiff firm as Managing. OR of the — . | 
` defendant ; Company ana för commission.. i i ` P. B. 

‘ f Es Mukharji, I. 


pm The présent application is orn and verified by- Birendra 
| Kumar Mitra- one. of the partners of d pas firm. 

. >. du the petition the- main: case is made ón the ground that 
“the. majority of the partners consider that the suit is bound to 
fail and was instituted by Makhan Lal Sáinaddar' without any 
— justification’ or authority and without consulting the other 
partners. `~ This is- supported" by a Resolution of the plaintiff — - 

Wim in a meeting held on the 28th July 1953 and attended by 

` all the. partners “except Makhan ‘Lal Samaddar who: did not . 

: attend the.meetinig inspite of notice. The minutes of the meet-- 

"ing: reveal that Makhan. Lal Samaddar ` voluntarily. resigned on ws 
 the'gth January. 1951 from the duties of the. plaintiff's day to day 

administration of the agency business as from the 13th January, . 

1951. . This i in fact is corroborated by a letter writtén by Makhan 

e Lal -Samaddar dated the. gth: January, ‘195i,- and Bet. out in. 
paragraph. 6, of the petition. “This letter is. not ` disputed. The 
 Rewlution proceeds to state that the: ‘partner Birendra Kumar 
Mitra was thereafter entrusted with the day to day administration . 
in «place of Makhan Lal Satnaddar : and “that. inspite of. this 

Lal Samaddar has now- chosen: to use. the name of the 
| to Jaunch. this. litigation. The ‘Resolution’ further states 
the, fact. that the plaintiff firm’ never: demanded payment of the 
' alleged. dies. on which the suit’ has now: been filed by Samaddar. 

In fact it was resolved in that meeting. "that in the best interest 

of «he plaintiff firm, and the-defendant company the outstanding 
e dues, af the firm. as settled, arid -worked;out by Birendra Kumar 
Mitra. and. the- “Company, would- be ‘realised in. instalments and 
the defendant Company ; would. be at Aiberty to:pay ^£he agreed 
sum within’ a. period oi three years from “that date in equal 
annual instalments. = e such instalinents being purae 
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Crvir. on or before the+goth June next and the two subsequent pay 
doe, Dents within goth June; 1954 "and WA a à 
5 e T - 5 2 
House Limited . Both in. the Minntes of this meeting as well as in the 


Agency .. petition, there are serious. allegations ‘against "Makhap Lal 
^s Samaddar and it is alleged that--he has been instrumental in 


pui D NIS launching different suits and pone in different Courts and” | 
ae in the name of others; 
P.B. 2 = JE MP 
Mukharji, J. | . The question now before. the Court “is whether a suit 


instituted in the name of the plaintiff firm by one partner can ~ 
— be taken, off the file or stayed by à oa of other partners i in 
. 7" the e frm. ~~ 


e 5. 


ls 


^ 
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Before proceeding to discuss the làw attention to one more * 
fact is necessary and that is to-the specific clause 24 ot me Articles 
of RSEN which. provider EC 


4 4 


. *In case of diee of opinion at, ary time during 
“the continuance of -the p the opinion | of the 
ana hah Dux AK LA. 
^ Order 30 of ihe Code of Civil Proce makes provisions 
i for suits by or against firms." | Rule 1 of ‘Order 30 provides that ^. 
any two or more' persons claiming as partners ‘may sue in' the 
name:of the firm of which syich persons are pártners at the ‘time 
of the accruing of. the. causé of action. It has howéver: been . 

- - Observed- in the case ‘of. Bhadreswar’'Coal' Supply’ Company "v. 
Satish (1);'that one partner, can bring a suit in thé firm’ neme 
even when the other'partners refuse to: sue and'in that esent! tlie 
.other'partners can ask for indemnity’ against: costs from the’ suing 
partner. “The question of. other partners asking, for the sta Ob . 
suit except on indeninity was: hot strictly à poirit for decision in. 
that case as the other partners did'not take ‘this: objection but | 
the defendant questioned ‘the Wa abi I. of the’ suit.) ^7 " 4 
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- The: provisions "of the ‘law of. partnership F special "re- 
ference to Indian Partnership Act may’ be: examined” in | order gh 
to" determine" the: question : ‘raised: on' this applicatión. Séction | 
19 (2): (c) ‘of the Indian: “Partnership Act provides ‘that iri the 
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absence of any usage or custom of trade to.the contrary the 
implied- authority. of a ‘partner’ does, not empower him to com- 


— promise or relinquish: any claim or portion’ of á claim’ by the 


firm. Similarly Section 1942) (à) of the Act provides ‘that there 
is no implied authority of à ér to withdraw a suit or pro- 
ceeding’ ifiled , on: ' behalf `of- the” firm. ‘Learned’ counsel for 


eSamaddztr has relied óh these sections of the Indian Partnership l 


Act." to support “his argument” that ‘the ‘other partners of the 
plaintiff firm should not' be allowed to’ withdraw, stay Or re- 
linguish’ Or compromise’ the daim’ made ‘in! the suit. On ` a 
proper construction of these sections they do not in my opinion 
help the conténtion made on behalf of réspondent | Samaddar. 
Sectión 19" of ` the” Partnership’ ‘Act’ deals with the implied” 
authority of a ‘partner and is’in “Chapter, IV‘ of the Statute under 


* thé heading’ of “ Relations of ‘partners to third parties." ' The 


case beforé me is- not the case where one single partner is com- 
promising ot relinquishing or ‘withdrawing or staying any’ ‘claim 
or ‘proceeding. "Ehe question here is wliether the- ‘majority of 
Reet can do so; and the quéstion here is not cóncerned with 
tners” relations: with third parties,” ‘but with the’ relations of 
pa intér sé. ^ I find nothing in the Pártüership Act ‘which 
can be construed ard: regatded as a statutory prohibitión of the 
course of áctjprn now asked by the majority ot the’ "partners. in 
til case on-thé présent: application. pa 
' On -this ‘question - it” has’ béen' argued that thé provisions 
in Section 19(2) (c) and (d) of the Indian Partnérship: ‘Act aré 
a departure foin ‘tHe English Law'on thé point and reliarice has 
‘been ‘placed on ihe foothüte' in'Sir Dinshaw Müllà's: Cominéntary 
orrethe* Indian Partnership Act ‘of 1931 criticising Lindley's 
observigion; fo which ^D will presently make à fefefence. But 
before I do sO a ‘common sense view of the problem presented 
gn application apart from thé glos òf. any authorities, will 
help’ to hes many vagué idéas € ‘on the docs | 
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I see no prospect ‘of success for this suit, if for instance the 

, deferidant company calls all ithe majority ‘of the partners of the 
` plaintiff firm atthe trial to deposé ‘against. Makhari' La! Samaddar 
and to-prove the agr cement which I have.set out and which is 
Lo | the “finite of thé" parinéré" imeetinig“on the 28th 

July, 1952. Learned ecounsel appearing for MakHan "lal 
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Samaddar i in this application has argued that, it will. be at. the, : 
trial for the. Court'to determine whether (t will- accept the 
evidence- of Makhan Lal Samaddar or the evidence of other 
partners on this point. But then it is a foregone Conclusion. 
I do not see how the Court can refuse to accept' the evidénce of. 
the majority of the pártners contained in. the written? minutes ¢ 
of-the meeting attended by all the partners except the suing part. . 
ner and which fact is not disputed. In fact the essence.of a part- ^ 
nership is that. all should act together and. if they cannot the . . 
majority should prevail. ‘To hold otherwise will mean that it is: 
not a partnership but the dictatorship of one of the partners. 
, The specific clause in the partnership agreement in this case also- » 
expressly says that in case of any difference, of opinion at any « * 
time during the continuance of the partnership the opiniori* of e 
the majority shall prevail. In this case while the partnership . 
continues there is difference of opinion whether this suit should 


ho. 


, be continued or not and I see nothing-illegal in the court up- 


holding the express terms of the partnership. contract. It wil - 
be in my view, a wholly- unwarrantable aberration of the law of 
partnership and its. procedure as'I understand them to allow a 
partner who-chooses to continue asa partner and not to retire 
as in this partnership agreement or to dissolve the partnership. 


_ to have the privilege of a partner of using the name.of the firm. l 


as a plaintiff in litigation and at the same time to defy, and. . 
break the express contract of partnership. 

: In fact this is not quite an unknown situation in partnership ©- 
ida here: one partner commences an, action in‘the name of the 
firm ‘against, the expressed wishes of other co-partners and the 
procedure-adopted by courts has been to stay the actiqn. until 
the partner bringing the action has given -his co-partners a full.” 
indemnity coupled with security -against all costs charg or 
liability by reason thereof. The Annual Practice in Notes u 

- Order 48(a) Rule 1 of R.S.C. mentions the case of Davy e Co. 
v. Alby United Carbide Factories Ltd. (1). This case: is not 
reported, but it is said -that it' referred to the case of Seal & ‘A 
Edgelow v. Kingston (3). Sir- Gorell Barnes President delivering E 
judgment. observes 'at- ` page 582 of that decision. M - ] 
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TEA pue judgment of core cee J. in Chambers nared the 19th 
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“Tt is aes upon the sithority à of Whitehead v. Hughes 
E that Seal Kad the right as'one of the partners^in the 
. firm to use thé- name of the other partner for the purpose 
- of bringing an action to recover:a debt due to the firm on 
= giying his partners indemnity against; costs. ` As was said by 

- v" Bailey B. ‘in the case. referred to one of several: partners has 
7 a clear right to use the name of the other partners. ` If they 
- “object to ‘their names being’ used, they ‘may apply for an 
P , indemnity against thé costs to which they. might be sub. 

TU. id the use or- their names." l 
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“Da this bone reference may àlso: be made' to the decision 
“of the English (Court of. Appeal in Johnson v. Stepheris & Carter 
Old (2), where- Atkin, L:Jò speaks with approval of the principle 
"o indémnity: as condition precedent as a general rule. with the 
~ @xception ‘of the case where the dissenting partner. has in breach 

E of his duty to die" plaintiff colluded. with the defendant and 
. brought ‘about’ the breach’ complained" of. With particular 
reference ' to: the case of Whitehead WW; Hughes (1) and' the 

Noservations .of ‘Baley, B, Atkin, L.J. said "I do not think it 
zb necessary | 'to consider whéther that case is law now, whether that 


is to say, one. partner can use his co-partner’s name as aplant, 


` against bis. will, - E l Ac c Ou 
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“The Tlevéhth adition of Lindley’ fimus ere on partner 
Ship lays. down not only the principle: of permitting the suing 
* partners to. coritinue. the action’ “by giving indemnity to the non- 


a suing and” non-cooperating partners in the action in the name of. 
` the firm but: alsó the practice ‘of “staying such am action. In . 


the "words of the Editors of the: eleventh edition" of Lindley's 
P: did the law i As tated in Eur terms at PP, 354: 
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» i “But if it-is | competent to one. partner to sue for the ` 


e.> ceedings, Or:to pit’ an end to thé action altogether by 
.. . means of a release; and, although the Court will not allow 
this to be done by collusion with the defendant, for the pur- 
pose of Cece the’ other partnérs of their fights (see 
ante; pp. 209, 210), a "release. will bé effectual where there. is 


no fraud in: the-case.: e e | ae e 
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Civ. - É Ín Harwood v. Edwards (1) one of three pane 
HL ons ners, without the knowledge Or coment ,of the other . 
| € two, brought an action in his name and: theirs for ghe 
“House Limited recovery of à debt due to the firm., The other two atfer- 
l Agency ` wards agreed, with the defendant. that proceedings should 
CINES LN be stayed: and the Court held that this agreement Sound ale 


Paint x eal three; and proceedings were stayed accordingly, although the 
E partnet who promoted the action. disputed the validity of - 
PB. | the agreement, and, by the partnership articles, it had been - 

Mukharji, J. agreed between the partners that one of them should not 
Ee a release without the assent of the others.” - 


In the present. case before mé there is no allegation of any 
fraud or collusion as between the majority of the partners and* 
the defendant company, So far as sub-clauses (c) and (d) of- 
Section, 19(2) of the Indian Partnership Act are concerned it is 4 
clear ia this country, that there i is no implied authority any more 

. ^ after this Statute, for one partner to compromise or relinquish 
asd . any claim by the firm or to withdraw a suit ox proceeding fil 
E on behalf of the firm. - To. that extent the observations just quot- . 
ed from Lindley are not applicable i in India. But then as I have: 
Caa said before that sub-clause (c) and (d) of Section 19(2) of the 
Indian Partnership Act cannot be interpreted to mean a pro- | 
i hibition on the majority.of partners to act under Section 13(c) ot 
. uu the Partnership Act and undef an express contract of partner- 
i ship providing that in case of any difference their-opinion shall’ 
l prevail, and so to: discontinue the suit initiated by one partner 
in, the name of the firm, without :the consent ‘and against the - 
wishes of all other partners =, ^ n ~ e.’ 
"The practice of staying the action in such cases raises the 
question of how long the stay is to operate. Either it has pode 
a perpetual stay. or a perpetual injunction restraining the Suing 
partner from prosecuting his action in the name of the firm or 
the stay.has to be limited to such time as the suing partner 4 
furnishes the indemnity c and security and decided cases are silent 
on the point -what happens if no security- is furnished af all. 
E Such a stay is in my view unfair to a defendant to the action 
because it places him indefinitely in a situation where the suit 
. is kept pending against such defendant. I see no legal justifi- 
cation.or principle by which a defendaht should be made to suffer 
. d) Gaw on Part! 65, note. 4 4 d i ; 
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“inan action: where ‘the firm i is the plaintiff; and for "which interne- UN 

cine quarrels the defendant i 15 ini no wáy 'résporisible. - ‘From that ; 1953. 
pothcof view T would much rather adopt. the course of ordering House Limited 
the plafnt to be: taken off the file-and if. thereby ‘the partnership Agency 
suffers any loss i in the matter o£ the Fecovery | of its dues, the dis- 

appointed partner ‘can’ be left to His remedy under. the-contract PAN! < Lacquer 
of partneiship- and ündér the partnership | law either. to sue for abis 
.disselution or for ‘retirement as in this-case with a claim for the P. B. 

loss if. such there be due to-the wilful- misconduct of the othér Mukhaiji, J 
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$i do nöt colisider’ that an indemnity ee costs, by the suing 

| pariner 18 "necessarily an "ádequate compensation to allow the . 

" action to ‘proceed... In the first instance jit is unfair i in my view ` 

arid unjustifiable on principle t to ask the majority, of partners 

whose décision is by specific ' agreement said to prevail in. any 

- matter of "differerice should be ‘reduced to- the position of helpless 
Yee ina “suit which they fiot only disapprove but in which 

ey say: that , thé agreement with the defendant is- such that 15 3 

. bound to defeat the’ suit." ‘Then again. it means that further pro- 
`. ceedings will: ‘have to be‘ taken which niight. mean a regular suit 

to enforce the- Indemnity given-in this case by the suing partner. 

: The costs for realising such an indemnity may be unrecoverable 

and I do.not sée why the partnership’. assets should be used to 

realise and, enfotce. süch. indemnity. ‘After all” the. fitm or the < 

partnership isnot a legal entity like à corporation or a Joint 

Stock Company | but i is merely | a, .compendious name for i a group of 

persons, c called. partners. . IE the majority of. such partners. by. 

their very contract of partnership | have stipulated that the opinion ` 

e jority “shall prevail then i in my view thé action should `, ` 

le allowed. to „proceed, 


+ + 
ee any ^ B * 4- E] 
a ES 


-It must be. emphasised that by Section 18 of the Partnership s 

é Act it is distinctly Jaid down that the’ partner. is an agent of the 
firm,for the purposes of the business of the firm subject to the. 
. Provisiqns of the Act., It is in my view a part. of business of the 
; firm to decide whether certain dues to the.firn have become re- ` 
coverable from third parties and whether such dues should be  . 
recovered. by. litigation. if therefore- the suing partner's agency = - — 
is denounted by. thé ieee ss we: of the PM to sue on ‘behalf of 
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the firm then the action should: not „be allowed to Gêgana, 
Subject to contract between the parties, Section 12 of the Indian 
Partnership Act provides in sub-clause (0) “that any difference 
arising as to the ordinary matters connected with the business 
may be decided by the majority of the partners. In my view 
Whether an action should be brought to recover* dues. owing to 
the firm is ordinarily .connected' with the business of a firm? 
This majority principle is ingrained i in the very nature of partner- 
- Ship apart from the specific. agreement in tbe. munde of Partner- 
smpi in this case. 


To allow the suit to continue in these circumstances will be 
in my judgment to encourage abuse of the process of the.court 
and the ends of justice demand that the suit should be , dis- 
continued. Under the inherent powers of the court under 
Section 151 of the Civil Procedure Code, I therefore direct and 
-order’ that the plaint be taken off the file and the partner 
Makhan Lal Samaddar do pay the costs of this application to 
the present applicant and to the defendant. He will also 


pay, 
the costs incurred up to date in' this suit to the defendanf 


company. All payments of costs as directed. by this order, will 
be paid by. Makhan Lal Samaddar personally and not out of 
the partnership funds. =. eo 
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The application baha on Chamber Summons is certified ` 


for counsel. A point was taken in the affidavit that the appli- 
cation should have been made on notice of motion but was? 
not préssed before` me. I. need hardly add that although a 
‘Chamber Summons, it was listed with motions and hea* in 
court and treated as a motion. Nevertheless I directthat the 
costs of this eo be taxed as a Chamber — | 
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S.G.P. prn allowed with costs: 
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Before Mr. Justite G. N. Das. and Mr. Justice J. P. Mitter. 
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Court Fees Act (PH of 1870), Section 6—Joint application by two ht 
sue as pduper—One held to be a pauper—Other not—Latiolf i 

in entire Court in if he wishes to proceed with the sig. 
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Where two persons file a joint application for leave to sue a% 
and one of them is held to be a pauper and the other is not, if 
wants to proceed with the plaint as filed, under Section: 0 of the Court" Tes 
Aa, he must T in- the entire Court-fees payable on the plaint. 


- Applicition under Section 115 6f- the Code of Civil m. 4. 3 4 Q 
cedure and Article a of the | Constitution of India by the 
Plaintiff No. 2. : 


binal 





Lala Hemanta Kumar and Mohan. Lal De for the Opposite 


. Pargies. ° E^ = 


The judgment of the Court was as follows: — 


C. N. Das, J:— This is an application under Section 115 
of the Code of Civil Procedure and Article 227 of the Consti- 
tution of India and is directed against an order, No. 28, dated 
the goth of May, 1953, passed. by Sri H.. c. S learhed Şub- 
-ordinate Judge, 18t' T oou. pe SE, 


ra 
v 


c Ed dis E M" xx 


* Civil Rule No. 1744 of. panda. dao ed Hi C. Ghose, the 


as Court of the Subordinate Judge, Homey pro passed in z -5. 


'No. 14 o£ 1958, dated go-5-88. * t "M 5 
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sed 


- Plaintiff "No, 1 Mahadeb Ghose, Opposite; Party No. 11 in 


* . , this Rule, and plaintiff No. £,.Lakhi Kanta’ Ghose, the petitioner « 


in this Rule; filed a joint application for permission to sue-as 
paupers. Along with the application they filed a copy of the 


. proposed plaint alleging that the plaintiffs. as reversioners were 


entitled to possession of the disputed property op the death of 
Benodini Dasi on the 28th of, Jaistha, 1 359 BS. The*plaintiffs, 
.prayed for decláration of their title and for recovery of possession. 
“the cláim being. laid at Rs. 5/750[- poe l 4 


` . - 


"The: ‘court thereupon made an enquiry into the pauperism.- = 
of the two plaintiffs Mahadeb and Lakhi Kanta. By an order 


LI dated. the .igth: of. March; -igs3,. the learned Subordinate Judge n. 


came to the conclusion that‘ plaintiff No. 1 Mahadeb was a 
pauper but that Plaintiff No. 2, Lakhi Kanta, was not a pauper. e 
On the gist of. ‘March, 1958. Mahadeb's application was regis- 


- ‘tered as a suit. On the ssrd of May 1953 an application was 


made by the contesting defendants, namely, opposite parties . 
Nos. 1 to 11, praying for rejection of the plaint as the court-fees 


^ payable on the plaint had not been paid by Lakhi Kanta. On 


the 28th of May, 1958, Lakhi Kanta, filed an application for 
amendment of the plaint to the. effect that plaintiff No. 1, - 
Mahadeb and PlaintiffNo. 2 Lakhi Kanta were equally interested ^. ' 
in the disputed property and that the share of each.of the two. ' 
plaintiffs was -/8/- anmas. - Plaintiff No. 2 Lakhi Kanta ex- 


"pressed his willingness to pay half-the Court fee: payablé on the 


plaint and to proceed with the suit. These two applications, e. 
-one by the defendants and the other by Lakhi Kanta, were 
-disposed of by the learned Subordinate Judge by order No, 23- 


" dated the goth of May 1953... The learned’ Subordinate judes 


dismissed the defendants petition for rejection of the plaint but 


- directed an amendment of the plaint to the effect that PNE 


No. 2 Lakhi Kanta had an- -/8/- annas share in-the disp 


. property. By the same order the learned Subordinaté Judge - 


. 2 directed Lakhi-Kanta, plaintiff No. 2 to file a fresh suit for " 


Rule AEN NE Vi: x 


declaration of his -/8/- ánnas share in. the. disputed, property _ ` 
on payment of costs of the application for. leave to sue as a 
pauper and on payment of proper court-fees. It is againgt the . 
last part of the ‘order dated the goth of May, 1953 that Lakhi ` 
“Kanta moved tliis Court in révision and obtained the pisani 
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E At the, very “outsét I. may- point out that the order of the c Givin, 
- learned. Subordinate Judge dated the: goth of May 1953, is not. = 
' quite consistent iñ so far as ihe ‘last two portions thereof are = 
cgncérhed. . Be that as it may, I have to consider the. propriety Lakhikanta 
of that portion. of the order which. is now in T in thig - Ghose 
" ZEN E = - as M" E m VD 2 f Surendra Nath 
* Ghose. 


EE Mr. CTUM who s inii in support. of the petition 

has submitted. that plaintiff No. 3 Lakhi Kanta is- entitled to pro- G. N. Das, J 
. ceed. with the suit on payment of an 181. annas’ share of the mE 

Court-fees pr on the pam: : Sx x d 
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In a a case where a person. applies for — to sue as a 
pauper and his ‘application is-dismissed under the provisions ‘of 
* Order XXXIII, Rule 4(3) of. the. Code -of..Civil Procedure on, 
the ground that he is not a pauper, the law is well settled that 
' the Court can. perimit the, plaintiff. to treat his application for. 
permission to.sue as a- -pauper- as the plaint | in the suit. There: 
is, however a divergence of _judicial opinion on the further ” 
uestión" "whether thé: -plaint should be 'treated às having been 
presented on the date when the application for leave to sue as 
a pauper was ‘filed or wher- the plaintif, ` whose ‘application to 
Sue às a pauper was ‘dismissed; puts in the costs incurred by the 
opposite party : and’ pays t the propér court-fee-on the pláint-. The 
' latter view-was taken by Edgley; J. in the case. of Biswafiath Das 
: ^ vMhejer Ali Molla (1). The former view was taken by Guha 
* and Bartley, JJ: in ‘the case of ‘Jagadeeshtaree ‘Debeé v. Tinkarhi 
Bibi (2), ànd by S. K-- Ghose. and Peon Tr dn. mie case of 
Kal: "Basi y, Santosh Kr. Pal (3). i a 5 
~ -In his case no question of limitation arises’and as | such the 
j Was entitled, to ‘treat the application for leave tO sue as 
TS filed: by the two plaintiffs. as the „plaint in the suit, pro- 
"plaintiff, No: 2 complied with. the- provisions. of Order 
“KAKI Rule 15 of the Code of Civil Procedure.” ‘The question 
“however | 15 whether Lakhi Kanta, plaintiff - No. 2 should be: 
 dllowed-tó" carry dn the suit on payment: ‘of a a^moiety share of the 
“cout: fees. payable: or whether he is bound ‘to pay thè-fulF court- 
 Íeés of ‘the plaint. 7 The- question depends’ on- ‘the terms of 
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section ‘6 of the Court-fees Act and certain provisions contained 


' in. Order: XXXIII of the Code: of Civil "Procedure Code. 


Section 6 of the Court-fees' Act provides that à document of the 
description mentioned in schedules 1 and 3-of the Court fags 
Act shall not be filed: unless the Coutt-fees propérly payable on 
such a document as provided for by the Act are paid. , To this - 
. rule an exception is made by Order XXXIII.Rule 8 of the Code? 
of Civil Procedure. That rule provides that if an application 
for permission to sue as a pauper is granted; it shall be numbeyed 
-and registered and shall be deemed to be the plaint in tbe suit - 
and the suit shall proceed i in all other respects as a suit*instituted 
in the ordinary way except that the plaintiff shall not be liable 
to pay any courtfees on the plaint with certain. exceptions 
mentioned in tlie rule. “So far as plaintiff. No. 1 is concerned, 
there is no question that he is entitled to carry on the suit with. ° 


, out páyment of .proper coürt-fees. The question however" is 
whether plaintiff No. 2, if he wants to continue the suit, should 
be called upon to pay court-fees and if so, for what amount. 


` Section 6 of the Court-fees Act, to which I have already re- 
ferred, clearly lays down that a document of the description 
referred. to in Schedules 1 and 2 of the Court-fees Act, must be. 
stamped with Courtfees payable under the Acp.. So far as 
plaintiff No. 3 is concerned; he. does not enjoy the protection 
conferred by. Order XXXIII, Rule 8 of the Code of Civil Pro- . 
cedure. He must therefore pay the court-fees required to be 
paid. on the plaint under the Court-fees Act. | The judicial e. 
ecisions to which I have referred do not touch this question.' ' 
t is of course open to plaintiff No. 2 when-he finds that the Court 
has held that he is not pauper, to withdraw from the quit and 
file a fresh suit but if he wants to proceed with the plaint as 
filed, he must put in the proper court-fees leviable on the nt, 


. even though plaintiff No. 1, who has been declared to “a 


pauper is not required to do so. The exemption granted by 
Order XXXIII, Rule 8 is entirely personal and applies so far as* 


. the pauper is concerned.: The rule does not entitle co-plaintiff ° 


_who has been found not to be a pauper to take advantage of the 
provisions of Order XXXIII, Rule 8 of the Code of Cil” Pro- 

: cedure. In my opinion therefore, if plaintiff No. 2 wants to 
carry on the suit as a co- plaintifi he must pay t the full court-fees 


payable on the plaint. l e Iz 
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MR Chowdhury drew: our attention to “the provisions of 
Order XXXIIL Rule 11 of the Code of. Civil Procedure. The 
rule provides € for # stage after the plaint, has been registered as a 
sgit under Order XXXIII Rule 8 and has therefore no appli- 


‘cation in the present case. : The same remarks apply to the | 


provisions of *Oxrder XXXIII Rule:i1A which makes a similar 
*.provision where: the suit abates on the death of one of the plain- 


tiffs in that suit. 


payable on the: plaint., > 


The result therefore i is. etait this Rule i is disposed of on the 


following terms. 


ceed with the suit, he, must. pay the entire court-fees payable on 
the plaint within a time to be-fixed by the Court below. If 
on- the other hand, plaintiff No. 2 Lakhi Kanta wants to with- 
draw himself from this suit, he must ‘comply with the provisions 


i 
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My conclusion ‘therefore is.. that. where two persons file, a 
joint application for leave to sue as paupers and one of them is 
held to be a pauper and the other is not, if the latter wants 
to proceed, with the suit, he must put in the entire, court-fees 


m 


If plaintiff No. 2 Lakhi Kanta wants.to pro- 


of Order XXXIII Rule 15 of the Code of Civil Procedure. 


The Rule i is disposed of accordingly. but in the circumstances 


€ 
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.of the case there will be. no order for costs: 
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d. F, Mitter, J:—I agree... 
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Rule. disposed of on terms. ` 
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1958. 


, Lakhikanta 


Ghose 
v. i 
Surendra Nath 
Ghose. 
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c. N. Das, J. 
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^ Before Mr. Justice D. N. Sinfa.^ ^ 
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indian Arms Act (XI of 1878y—Section 18—Cancellation. of Arms, Licences— 
Valid grounds of cancellation—Reasons to be recorded*in: writing—Order Ja 
of- Cancellation must show that cancellation was necessary for “ sr 


N = ~ 


of public peace. "m. e l , " . Lote TEN 


—— - 


. The following roe are Geni to make an-order. under Section 18, of 
= ' the Indian ium Act valid: — j ` 


t 


^ 


(1) The officer, authority, Magistrate or ‘Commissioner, cancelling - 
so ge or suspending the licence, must have reasons for which he deems it neces- 
"sary for the "eun of the publi Rs to cancel | Or suspend. such 


^ ^ (0 Veence. «c : <" S- 
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- . (2) The person —ÀÁ or suspending the licence must himselt 
P “record the reasons in writing. > >- MEE it 
KO The onder < on the face of it should show that? 
p? | p (a) it was pisci bea it was necessary for iis security of t publi 
| peace to cancel or suspend such licence. ' f | : 
P. : | e, e 
^ NR (b) that the reasons for thinking so have ‘been’ recorded in writing by 
the person making the order. : 
1 . 
.- ^ ^ The reasons for cancelling the licence may not be communicated but the 
- licence holder has a right to know the reasons and if the order is challenged 
; the Court has a right to look into it. If jt is to be so recorded and kept k 
=- . from the whole world, there is no- point in recording it at all. - 
It is. not necessary to give reasons with the minutest details if such a T 
e '  . course is not in the public interest. But the licence holder. is entitled to , V. 
i know broadly MAY his licence = been cancelled. ‘ ; 


e ^. 


The’ order of cancellation of Arms licence must show on the face of it p^ . 
that it was passed because it was necessary for the security of NEC E fe 
otherwise the order becomes invalid, ` E 
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* Matter No. 47 of 1959. i 
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Applicatión under Article $26. of - the Constitution cus or 
mus) challenging: fhe ‘order: of the Commissioner of Police, 1958. 
Calcutta; cancelling the Arms EXE ot the pétitionér. / Haji Md. Vakil 
e . v. 
The material facts will appear from the judpnient. - Commissioner of 
B. K. Ghbse and, R. L. Sinha for the Petitioner. i Police, Calcutta 


«. S.M. Bose, Advocate General. and Shankar al Starid- T PLANE: 
ovemnber, 37. 
ing Counsel for the Respondents. 
, The judgment of the Court was ds Follows: — 
- D, N. Sinha, J:!—The- -petitioner is. a citizen of the Indian 
Union. fn 1942, a license was issued to him in réspect of a 
D.B.B.1. Gun’ by the District Magistrate of. Ballia, ‘U.P. “In 
1946, a fresh license was issued to him in respect. thereof by the 
e Commissioner, of Police, Calcutta. In 195i, the petitioner 
N * applied for a license in respect of . .82. bore revolver, and it was 
granted to him, by endorsement on his. gun license. 
, On the 25th February 1952;.the gun and-revolver was ERES 
away from the.petitioner. On the 1st March 1658, the petitioner 
received the following communication froni the respondent: Ss 
rom > 
ane Commissioner -of Police, 
23 l Calcutta; ` 
Janab H? Mohammad Vakil, l 
^ P-x Ganesh Ch. Avenue — .- E 
guru ir Calcutta. 7 : 
ES Dated 1st March; TM 
By virtue of powers. vested in me: under section 18 of the 
Indian Arms Act, I hereby cancel your Arms license No. 18266- 
- XVfT (Calcutta) in respect of one 12 bore D.B.B.K. Gun No. 
47 bigis pi by Manlicher Sclioénsuer and one .32 bore revolver 
840 by Smith & Wésson.^ ` 
: 1I therefore advise’ you: tó arfatige for immediate disposal of 
the said weapons’and thirty six rounds of .32 bore revolver - 
ee now lying 1 in deposit at oe office. 
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. sd. Hlegible ie Se 
| i = Commissioner of Police. 
k * Nem dece e UAR i f 
udis > Upon receipt of this‘ communication; the! setitioner: address- 3 


ed lette? to! the Chief Minister pointing óùt that no reasons had 
beén' asfighed.. for the- gangellation and asking for redress. A 
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" aun +. COPY. of this: lette? was sent to the-Commissioner of Policé:’ Ons z 
__ the 35th April 1953; the ` ‘petitioner ‘addressed a letter ‘to the- “Tess 
. s. - porident referring/:to ‘the above letter and ‘asked. fore DE 
a Haji Md. Vakit information : as to: how: the matter stood. ; Oh the 8th May 1985... de. 
2 ooo aves). the respondent askriowledged- receipt of the: said- letter: 2nd in- E 
m formed the. petitioner that intimation . would be sent o Hini às; 
c soon -as, possiblé-" On the. 10th. May 1952, the private Mack 
uu D. N; Sinha, 7 «to the Chief Minister-informed: the. petitioner that-his letter had : 

Po eS 12^ been forwarded .to-the- Secretary; Home- (Police) Department, ies 
3 2 ST ea 2 Writers' ‘Buildings for disposal. - On: the 28th August 1952; “the! v 
d" 2 s ; Assistant Secretary. to. the"Governnient of West Bengaf informed: * a 

Pu Se Toa PY the ‘petitioner ithat- Government had considered -his case CATE- .. 
DU A M E e» ` fully: but: regretted : that’ they : saw: no Teasori ‘to. ‘interfere ; Sh ^ 
CT D "the decision. of. the Commissioner’ of Police, Calcutta: On shes” "s 
A " 7 same. .dày;- tlie: petitioner. wrote .to-the respondent, ‘referring: to’-"; 
OUI) c Q7 this-Tetter and’ requésted ‘him: to"grant a fresh license. .On the >`. 
eH cT C A qth: ‘November 11953, the respondent replied. saying “that. the... 
eo oso A matter was receiving ‘attention and. further: communication would: 
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" [LT es. OM the. “expiry, of 10587 the’ ‘ofiginal 1 license: aufoinatically: | P 
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4 iud -~ have expired: unless it was. ‘renewed. "Pun c A c BK ee 
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, d 4 £C 
We Ux os RETI Oa: the ajan “April. 1958; fie: respondent. informed the” KA 
p ' petitioner: that the order dated: gn March 1952 could. not: be. | 
LN NS. reconsidered... 2 cH IM A NE tow ta Do 
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P X E This rule was. v issued, on the i May’ 1958 - ae coe 
jp E m "Mr. Ghosh Appegting- on "belialt of. ihe ‘titi? argues » d 

Ka E. " that -the order "of cancellation is not in accordance with sRction.. x 
pu i E 18 of the-Indian Arms s Ac. pee ‘The asin a aac os c 


oe E KR follows: == ~~ u WS oe, ied ae a UM 
zc PLE PADS RT "ig. “Cancellation, uud Suspension of license: Any. 
Gedeon po NN cese may- be- cancelled. or | suspended. E Lan 3: $e ] 
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- the holder. of such. license may be; ae ro řeasons to be 
* recorded ; in, writing, . such. officer, authority, Magistrate or 
= e deems- it necessary, for the security of the 
‘public aa to cancel, or pup stich license E. wo o. d 


1 
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CIVIL. 
1953- | 
-Haji Md. Vakil 
v. 


Mr: Ghosh- argues’ that the order | of canceliation is bad Commissioner of 


because E LAMP s : 
~ - " - = x sS E Hi 4 * 
- de T 5 v r 
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n ue E (a). The authority who “granted. ‘the license and pur- 


5 „ported to Gate it did not teçord the reasons in writing. 
Mh O That ie order diss not show that iie Com- 
missioner deemed it necessary to cancel the license for secu- 
2 . rity of the public peace. B's Aun 
"Mr Ghosh: -has relied: on a decision of a division. bench of 
the: Allahabad: High Court—Seth Beni Chand v. ‘The ‘District 
"Magistrate Banda & anr. (1). “Speaking. of section 18 of the 
č Indian Arms Act, the learned: Judges held’ ‘that the statute re- 
* quired two things. ' Firstly, that the authority suspending or 
` cancelling “a license must himself “record” the reasons why- the 
order: has been. passed and secondly, that it should appear from 
the order that it was -passed’ because it was Pc for PH se- 
Sm of te pubie peace to do $0. - af ' 


1 


Ig the. letter dated the ist “Match 1952, “is the order of can- 


ii céllation {it is not stated that there exists any other order) then 
on the face of it, ‘neither. the reasons have been recorded nor does 
it fppear.that'it was passed because it was necessary for the 

j security. of the public peace to > cancel the license. 
f The ond howeves fs fled a an n affidavit id says that 

the'matter was considered-by him and the Deputy Commissioner 


Police, Calcutta 


D. N. Sinha, J. 


of Police then.in charge and“ it was deemed. necessary by us for - 


'the security. of the public peace to cancel -the license of the 
AE petitioner for ihe gun and the Tevolver for reasons recorded in 
“writing in the file." - It. is quite obvious that- this statement is 
* whollf inadequate. since it does not say. whether. the reasons were 
recorded. in. T the "e himself. E . 2 
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` Luca l The iana Advocate General. took a point | that the section 
- did. not require such: reasons £o be communicated to the license- — 
. holder. I asked the file to be produced to satfsfy: myself "whether 
P vi Vakil the respondent had “actually recorded the reasons: himself bet -~ 
^ thé learned Advocate General fránkly confessed that he had - 
Gonen of : 


Police, Calcatta pa not heen. able. to'see D jt conie not be è produced i 


* 
ner u ^ 


D. N.iSinha, J. - E E E 
| y . Whether. i it is the duty. of the. officer cancelling : á license, t to 
 comipuhicate: 'the reasons recorded to the licence-holder, is a very 

' - difficult question: "There is nothing i in the section itself to say ~ * 


_ that the reasons: recorded should “be - commünicatéd. In- my S 


opinion howeyer, the following things aré essential to make a an' 
ES onm unde section 18 valid:. ^ -- ^. : a us 


- EE 
S a 2 + 


ge 


g WT TR ^a). . The Officer; -ainthority; hastae Or commissioner, 
‘cancelling or suspending the license, must have reasons fot - 
which he; deems it necessary for the security of the public 
:peaee to a or. EM such license... oe 


‘ "b i dt PR o. ru ots 
acis nee (s “The petion cancelling or r suspending tlie license 
ji. “must: -hiniself recond, the reasons in witing mi 
(3)- The order on the face of it should show that: a 
0785 C: fa) it “was qi bécause" it was „necessary fòr the | 
l ^ security : tof the- — peus. tó cancel < or. spend stich 5 
-. . licence. : ARM "u 
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Moe rn 7 ka M E TT l " ‘ 5 E * e 
| ES that the reagon-for thinking so-have been recorded . 
“in i writing. 24. the person pr. the order. M o 
"e 


I would not "^ fo the extent ‘of saving tiat the reasons dos 
necessarily be-communicated-but I think that the- -licence-holder . 
<- o. — . ‘whose licence haè been cancelled or. suspended has à right-to 4 
© ^*  ' know*the reasons and ‘if. thé order is chaltenged the court-has a 3 
right to look*-into- it. Otherwise, I do not see: the point'in - 
making: *t.essebtial"thát reasons should be. recordéd in Writing. ° 
: If it is to be so recorded ‘and. kept back from the whole world;. 
t x ^ there is no point in recording itatall The object i in recording 


‘the reasons is obvio to give the licerite-Holder a an Opportunity 
a e . - * / D hi 


+ > ~ 


or. a 2 GH COURT. à .21 
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l of T why such an extreme step had been taken. It is CIVI, 
not necessary to 'give reasons with the minutest details i£ sucha , “=~ 
course ig not in the- . public i interest. But the licence-holder is. 1958. 


engitled ‘to. know broadly. why his licence: | has been cancelled.’ -Haji Md. Vakil 
If- the reasons , are entirely withheld, the licence -holder would N 
never be able ¢o establish a case of mala-fides. Suppose in. this EN ned 
«ase the respondent had cancelled the licence because of a fri- abi 
volous reason or:a reason which has not the slightest connection D. N. Sinha, J. 
with security of the public peace. Such a-cancellation could 
not stand for a moment. And yet, if the order:of cancellation 
' can be allewed to be so cryptic as in the present case, neither the 
licénce-holder can challenge it, nor tHe court is in a position to ~ 
say whether the order has s. ‘with the provisions of law. 


A 


s 


' The order of cancellation in this case is plainly contained 
in the letter dated 1st March 1953, which says “ I hereby cancel." 
This order. does not show that it was passed because it was neces- 
sary for the security of the public.peace to do so, nor does it say 
“that any reasons exist for arriving at such a conclusion or that 
~ guch-reasons have been recorded in writing by, the person can- 
celling the licence. It is stated in a subsequent affidavit that 
such reasons existed. and were recorded'in writing elsewhere, but 
not stated by whom. The order is plainly illegal and bad. .'The: 
learned ‘Advocate General next says that even if the order be 
‘bad, no order should be made now because the period for which 
the original licence was valid having expired, the application 
has becorfie infructuous. In any event, he says that there has 
been inexcusable delay. It is true that it does not lie within the - 
power of the Court-to provide a fresh licence for the petitioner. 
. But I do not agree with the proposition that the’ petitioner is 
not: gptitled to any relief. If the order of cancellation stands, 
he*is prejidicated in two ways. Firstly, there is the ignominy 
. ot Á charge that the petitioner is guilty of something which js 
prejudicial to the security of public peace and secondly his - 
chances of. procuring a fresh licence are greatly prejudiced if the 
cancellation of his licence is allowed to remain. Whether he will 
- in fact be able to procure one, is not for this court to consider. 
It depends entirely upon the discretion of the respondent, exer- 
cised properly within the limits imposed by the provisions of 
the Indian Arms Act. As regards delay, I think that the peti- 
tioner was quite justified in moving the authorities before rush- 
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ui ` TITLE "CIVIL. REVISION.” A 
ZEN “Before Sir Afthür Trevor | Haris, Oh Justice uud. p 
a 8 UR o o Mn Justice G, N. Das- uM 
ME se j : i 
"BIRENDRA KA NAYA s BASAK & Ons, 
5 €. . g t kana ais MEE 
MN ‘RABINDRA NATH MITTER & Ons - 2 
| Weit “Bengal Premises Rent Control Act, Soutien a aal of ang 
» Reni fized. previously under ‘Calcutta "Rent . Ordinance -1946—Further 
x > application for standardisation of rent under the Rent Gontrol Act I950— 
. After the lapse of 3 years from the date of previous: fixation of rent, the 


landlord Jis entitled to an, increase over the rent previously fixed— 
Schedule” 4, para.. EZ of the West Bengal Premises nem Control Ac 


MET "1950. oe I 4 1 : Sb . ] ee 
"Where the rent of a- premises: had been ‘fixed by the Refit Controller in - 

1947, and there was a further application for standardisation of rent under 
-the West.Bengal Premises Rent Control Act; 1950, and the landlord claimed 
an increase over the. rent: previously fixed,.as laid down in xn 3 of the 


- Schedule A of F the Rent Control Act. of 1950: $ ; 


-~ 4 


; Held: “The landlord was s entitled t claim a an increase of 1595 on the 
- standard rent of :Rs.'170/: fixed: -by the Rérit Controller in 1947, after three 
is had- elapsed from tne date of the pun oe: 
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EXT Pa for saridardisation of rént. - i se 
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{The inaterial fats Ns appear. from. the judgment. 


-Sanil Kumar Sett for the Petitioners. . E E r 
= "e, * í " $ 
l Soenda Nath: Bué with Rar cae Nath Bose for the 


“Gi Parties. pee ae d a E 
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o “The judigien ot the Court Was as follows: m ae 


si à 
we 
* t 


D G. N: Das, J. s This is an RAE in revision against 
"an order. of the Appellate: Bench: fixing standard rent. The 


eg Rule No: 1709 of 1950 E the- orders’ of the Judge, pth 

Dr - Bench. Court of Small Causes, ‘Calcutta pasted in-Rent Appeal No. 1016 of 
_ i050, dated Hist July; 1950-affyming that of the Additional Rent Controllers, 
Calcutta pissed in cases. s No. je of 15407 date hes, 19507 M. 
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^. ,  OVm.  .premises in question was. fae out on December 1; 1941 at a rent 
RE ied © . Of Rs. 170/-. The rent was thereafter reduced to Rs.. 150/- and 
2 em. 0 HB 1946 there was an. application for. standardisation of. rent. `, 
Birendra ‘Nath On appeal to the Chiet Judge the’ ‘order Gf the Rent Controler ` 
Z2 standárdising rent at Rs. 170/- was maintained. “Thereafter the: - 
re Sl Sad: present application: was fifed by the tenant for stándardising rent. 
- Wig . The petitioners coniained that the Appeal Bench and the, Rent 
' {= ~ Controller have proceeded on the basis of the ‘standard’ rent 
G. N. Das, J. which was fixed in the proceedings started In 1946. Their 
^ ^ ,  Briévante is: that One of the -pétitioners who’ was à party to the 
E application had, died. in:íhe course of: the proceedirigs ‘and „his 
EN heirs wére not brought. on the record. - They therefore. continued a 
| that the order made in! the proceedings is n not binding on thém. * 
NN Í vut RP : - e - 
ED This contention is obviously unsound. This question was / 
'  . raised before the learned Chief Judge on a preyious occasion and 
DE , was overruled. Whether tlie decision- i is right. or wrong, that 
2 - ^, ^ decision binds the parties. Thé Rent Coñtroller and the Appel 
late Court were right in basing their conéliisionis’ on the decision 


NE | ahe kabe karen Jal" E F Vol A 


` 
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2^ is next: ionendéd that as hred Jen. have now. elapsed 
“a from the order fixing the standard rent ‘ona previous: occasion, , 
i “+ + the Court should give a direction that the landlords petitioners” 
. +. should be entittled to ig% increase in thé standard” rent of 
O0... Rs. 1970/5. When the matter was heard before the Rent. Con- e 
^ troller three years had not elapiéd. The Rent Contioller there. - 
fore rightly stated that the petitioner landlords would. be entitled 
' .^ to an increase of 13% on the standard tenf-of R3. 176 [= after 
AN Li three. years elapsed from the: daté: of the order standardhing the. 
‘vent ón May, 14; 1947. As the petiod of thrée years hz since 
elapsed we think that to-avoid further litigatióhi the laiidfotd l 

^ petitioners may be held to be entitled to recover 15% incfease `- 
on the old rent of Rs: 176 jj- on and! foni thë expiratión' of three- 


j 





eX P years froni May +1947 ie. Hom June. 1950. l $ . 
E d . i u : " - 
Thé rule is accordingly, aispiosed of ‘as’ above. m s . 
s EP .» A make no-order as tọ costs. - © c; 0 0 s e 
R E eS i Qe cuo Gn T WE CL qe 
E Bir Gd xa ko ECCE o S TE 
eo bblicgtion partly allowéd. 
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Linytation Article 182 of the Limitation aoe from the original- 


decree extends limitations for execution—But appeal from the order 

rejecting an application for setting aside -an ex-parte decree does not 

* extend the period of limitation for execution of. decree. 

` The words “The final decree or order of the Appellate Court ” in Art. 
wen! 2{2) Of the Limitation Act means the final decree. or order passed 


on appeal from ‘the decree which is sought.to be executed and does not ` 


include the final decree or order that might be passed on appeal from an 


order.made in a proceeding under Order g- Rule 13 of the Civil Procedure 


Code, to have the weet which is sought to be executed set aside. 


"An appeal from an order rejecting an application to set aside on ex parte 
decace under Order 9 Rule 13 of the Civil Procedure Code does not extend 
the period of limitation for execution of the decree under Act 182(3) of 
the Limitation. Act. < : ^" 


Application by the Plaintiff decree holder for execution of 


the decree. — e 
‘Objections by the Defendant judgment-debtor. 


: The fnaterial facts will appear from the- judgment. 
"eH. N. Ghosh ‘for -the Plaintiff -decree-holder Petitioner. 


E K. Mukherji for the Defendant judgnentdebtor Res- 
perdent. P" - = 


he judgment of the Court was as follows: — 


" - 1 z ae 
a. " »" ^ T /^ 4 


P. B. Mukharji,-J. i—This is an interesting application in 
execution. It relates to the execution of the decree of the 
Madras City Civil Court transferred to this Court for execution. 
The important point raised -is a point of limitation. The judg- 





__ment-debtor contends that the decree is barred by limitation and 


cannot be executed. | " 2 n 
a Execution Case No. 160 díq1953, A ME di LN o 
* 9. p um * x 
e " E > e 8 3 a 
/ P e ° 
s 7 E 
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_ Civi. | A few facts f inay- be ve brielly set out in order to appreciate. 
. m . the point | involved. The City Civil Court at Madras passed on > 
did the-6th December, - 1948, an: exparte decree for Rs. 4,000 /- with 
A. S. Subba interest and costs in favour of the applicant. ‘Towards the gnd 
Iyer of December, 1948, an application was made by the Judgment- 


Ma debtor to the City Civil Court for setting aside thé exparte decree. 
Metal Corpora- 


tion of India Dat was dismissed by the City Civil Court_on the the 24m 
Ltd.. August, 1949. As against this order dismissing the application : 

. —  . to set aside the exparte decree, the judgment-debtor appealed . 
P. B. to the High Court at Madras on the 15th April, 1952. The 
Pinar T -High Court at Madras allowed the appeal conditiorfally on the * 

^ ' defendant paying the decretal amount together with the costs 
(07 of the appeal within two weeks after the date of reopening of the 
' Court for Summer Vacation, i.e., some time in July, 1953, and in, 4 
default the ‘High Court ordered that the decree in suit was to” 
be confirmed as per decree of the City Civil Court dated the 
: 6th December, 1948 and 1 5th April, 1952. The defendant, how- 
ever, failed to comply with the order of deposit. The result.was | 
* that the City Civil Court decree stood confirmed. On the 26th > 
. April; 1953 by an order of the City Civil Court a certified copy 
. of the’decree of the City Court of Madras was sent to this Court - 
' for execution. The matter now comes up before me on a 
, Tabular Statement affirmed on the 23rd June, 0553. It should 
be recorded that at no stage was there any stay of execution of 
the decree, obtained by the. judgment -debtor. 


. Mr. -S. K. "Mukherjee, learned Council for- the Judgment" 
debtor, contends that under Article 182 of the Limitation Act 
the City Civil Court decree being more than three years off, 15 
barred, `. 8 
- | ! l EN s 
Mr. H. N. Ghosh, learned Counsel appearing for the p. 
holder, has very ably argued this:miatter to save his client"from 
limitation. -He has drawn my attention to the decisions of the ' 
- Judicial Committee reported in Nagendra’ Nath Dey v. 
Suresh’ Chandra Dey (1), and in Nanduri Sri Ramachandra 
Rao w. Chintamanibhatla Venkateswara Rao (2). on the 
basis of which’ he argued that the word “appeal” in the third ' 
column óf Article 182 of the Limitation Act should be read in 
its plain meaning without any qualification as pointed out by 


40) Gos LR. TA. a8g, fae D989] ALR. Mad. 197 
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the Judicial Committee. - There is; iheWwevér, - che decision of Crvir, 
Mr. Justice B. K. -Maikherjee and' Mr. “Justice Sharpe-reported i in E 
', Haris "Chandra Chowdhury v. :Dines Chandra- Chowdhury (1), 1955- 
^ which dissented . from. thé’ Madras view -expresséd in Nanduri A. S. Subba 
Sriramachandras Rao’s Case (3), and came to’ the conclusion that Iyer 
ie words" the final decree or order of the appellate court" in Ms 
Art. 182(2) of the .Limitation Act meant final decree or Metal Corpora- 
order.passed, on appeal from the decree which was sought to be’ g rs 


- executed and did not include the final decree or order.that might pur 
» be passed an appeal from an order made.in a proceeding under . p. B. 
: Order 9 Rule 13 of the Civil Procedure Code, tò have the decree — Mukharji, J. 
which: was sought: to be executed set aside. - In fact, it was held 
there that an appeal from an order rejecting an application to set 
Hide exparte decree under Order g Rule 13 of the Civil Procedure 
“Code did not.extend the period of limitation for execution of the 
decree: under, Article 182(3) of, the Limitation -Act. -Being a 
` decision of ‘the Division Bench of this Cóurt, I prefer to follow 
the Bench,decision in Haris Ghandra's Case, (1). Mr. Ghosh, 
however very ably turned ‘the corner-on this point by making a 
distinction. ‘That distinction is subtle. Rélying on the pro- 
‘visions of Sections 40-ahd-52 and order 21 Rule 9 of the Ciyil - ~ 
Procedure 'Code,. Mr. Ghosh argued that whatever the Calcutta 
view may be as the decree in this case isa. Madras decree. Ias. 
an executing Court should follow the Madras” interpretation of 
. Article 182(3) of the Limitation: Act;and mot the Calcutta, view 
“on - the gund.. tat an executing Court although .executes 
“in the“ manner" or according to the “Rules” of-the place in 
whih the, executing ‘Court is, it. nevertheless adopts - the” 
substantive law- of the Court in which the decree: was passed. 
^ Having fegard, therefore, to the decree óf origin, Mr. “Ghosh 
argued - ‘that I should follow- ánd apply the principles Taid down 
in N&nduri Chandra’s Case (2). On this branch of his argument, 
he relied “on the decisions reported in .Tincowrie Dawn ve 
_Déebendro- Nath Moohkerjeé | (8). which -was' ‘approved by a 
| Division Bench of this Court’ in BIG Dassi, v. | Thaekomoni < 
. Dass. (4). ` l . 
- The main 1 difficult}, howe ever, in this i case is Em the Madras 
view expressed i in Nanduri Srivamiachandra Rao’s Case (2), it itself 
.— Q) [gé] ALR. Cal ss. ^5 9) Bes ALR. Mad. AG 
(9) (1890) LLR. Cahyani 5 c : a, 
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aides a shadow. While therefore, I am inclined to agree on the 
second branch of Mr. Ghosh’s argument that«he right to execute 
the decree is,a question belonging to the region of substantive 
law and that the executing court is more concerned with the 


adjectival law than with substantive law, that dees not seem to - 


help him. The recent Supreme Court decision reported ips 
Bhowanipore Banking Corporation Ltd. v. Gouri Shankar 
Sharma (1) had occasion to observe in a proceeding under 
order 9 Rule g'of the Civil Procedure Code: — 


- 


“This argument also is a highly far-fetched One, 
because the expression ‘where there has been an appeal' 


must be read with the words in column 1 of Article 182, j 


viZ., ‘for the execution of a decree or order of any tivi 
court . . . . , and however broadly we may 
construe it, it cannot be held to cover an appeal from an 
order which is passed in a collateral proceeding or which 
has no direct or immediate connection with the decree 
under execution." . " 


Mr. Ghosh bas pointed out that an order ünder Order g 
Rule 9 is a proceeding which had immediate connection with the 
decree itself. But I am afraid it is not open any more for this 
Court to go into that question atter.that decision of the Supreme 


Court that is expressed in that language. In fact, this decision . 
of the Supreme Court was also understood in the sahe sense as* 


I am doing at the present moment in the recent Full Bench de- 

cision of the Patna High Court reported in Rameshwar Psfisad 

Sahu v. Parmeshwar Prasad Sahu (2). Delivering ee Full 
Bench ecu Shearer, J., observes at page 5 as followg: — 
"e 

" [t is enough for me to say that I respectfully c@acur- 

in| the reasoning contained in the judgment of B. K. 

7"Mukharji, J. Mr. Nandlal Untwallia, for the respondents, 


has drawn our attention to a very recent decision ` 


of the Supreme Court which, he suggests, is; ‘con- 


clusive on the point before us., In Bhawanipore Banking * ° 


Corporation Ltd. v. Gouri Shankar Sharma (1), a final decree 
in a mortgage suit was passed on 22-13-1941. No attempt 


(1) [950] A.LR. Sup. Ct. 6 at p. 7. 25 $ 

-(2) [1951] ALR. at. L e i 4 : = 
r .° 
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was made: to put the decree- into a until 9-4-1945. 
LT ha , Fazal Ali- J. expressed the opinion that 
"the application under Order 9, Rule 9 did.not involve a 
review of the judgment thereby negativing the argument 
which cgmmended itself to Courtney-Terrell, C.J. and went 
on'to point out that the word ‘appeal’ in Cl. (2) of Art. 
í82 meant an appeal from the.decree of which execution was 
sought, thereby affirming the series of decisions’ which 
Courtney-Terrell, C.J. had taken to have been impliedly 
oveyruled. The plea taken by Mr. Nandlal Untwallia for 
me mesponden's was, in my. opinion, a sound one.' 


. Having regard to that position in law, 1 am afraid I ae 


~=» t5 hold that this decree is barred by limitation uhder Article 182 
of the Limitation Act. The: application should, therefore, be 


- dismissed. But I will make no order as to. casts. 


~ 


^ 


K. K. Khetiry: “Solicitor for the Plaintiff, ` 


5. C. Bose & Co.: Solicitors for Defendant. 


SGP e- Application dismissed. 
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- ' CRIMINAL REVISION. 
Before- Mr Justice S. K. Sen and Mr. Justice 
J. P. Mitter - 


KRISHNA PADA BHAKTA & Ors. 
‘ 2. e i 1 
THE STATE* - 


` ~ Criminal Procedure Gode—Bav to Criminal Suki Sen 403, C.P.C. 
-^ — Accused Grice acquitted under , Section 247, C.P.C. Fresh prosecution 
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Busters fled audiet pétition of disiplin with only. one 


--line wanting from the-fresh petition of complaint- filed later, on 


which the presen conviction has been miadé, dn that complain- 
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— Anakan 


1953. 


Lm m 2d 


ant the same facts were stated’ and. the Magistrate. issued processes Krishna Pada 


under section 447 of the Indian Penal Code, then directed pro- 
ceedings | to ĝo on. after the accused had. appeared. | The com- 
plainant, was absent and the Magistrate. acquitted thé accused 
under section 247 of the Criminal Procedure ‘Code. ‘As I have 
"already said the complainant again filed an identical petition as 


-. before with-ónly one line added. A fresh’ summons was issued 


under: section 437 of-the Indian Penal Code and. the accused- 
petitioners have been convicted. They have come upon revision . 
urging that further proceeding was prevented’ by section 403 of 


wa, the Code of.Crimina] Procedure. - It ‘appears that in a decision 


réported in. Bhupati ‘Bhusan ` “Mukherjee v. “Amio ` Bhusan 
Mukherjee (1), a Division Bench held- that if the. section under 
"which the accused was summoned in the second case was the 
same section ag in the’ first case then the bar of section -403 
o£ thé Code of Criminal Procedure applied. -The same Bench 


“e in a decision reported in ‘Sardar Deyi v. Satyeswar Santra (2), 


- pointed out that there was no such bar.if the section under which 
“the acctised was summoned was different although ‘the facts were 
the same irf the two. petitions. According .to the decisión in - 
Sarder Deyi v. Satyeswar Santra (2), as the sections under which 
accused. were;summoned are different in the two .trials though 


asthe same facis are alleged -there would be nó.bar under section 


403.. It: appears that the Bench in 1935 did not.pay any attention 
‘two previous Division Bench decisions ‘of this Court. The 

decision reported in Fazar Pramanik v. King Emperor -(3), and 
in > oid Ram Koch vV. Krishna Deb Sarma (4), are against the 
vie taken iri 1935. In the decision reported in Sukum Ram . 
ef och v. Ka ishna. Deb Sarma (4), it does not.appear whether .the 
scttions were different as facts are not stated but in Fazar 
Pramanik: v. “King: Emperor . (3), the’ accused was. summoned 
originally under section. 436 of the Indian Penal Code and then: 
acquitted . under -section 247.-0f the. Code Criminal Procedure 
‘and subsequently : again hé was put-up on his trial on the same ~ 
pennon of- a under section 379 of the ‘Indian Penal 

ue (1935) LLR. 64 Cale. 1116. : IN (apana? CL]. ag. 

(ne Pe AIR. Ca), gU EO (1938) 33 C.W.N. 20; 
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Code and the Division Bench decided that the bar under section 
403 Of the Code of the Criminal Procedure applied. “Therefore 


the distinctions-sought to be made.as regard the difference in , 


the number of the sections is not at all a tenable difference. e 
+ 


b am therefore constrained to send the case up’ to a Division 


Bench to consider the question of referring to a Full Bench if-* 
necesary for final authoritative decision on the point, namely, ` 


which of the two decisions in Fazar Pramanik. v. King Émpevor 
(1), or Sardar Deyi v. Satyeswar Santra (2), have been correctly 
decided. It is necessary in this connection to point*out that 
there are decisions of other High Courts which -may have to be 


considered whén tbe matter is — decided. 


"The judgment of the piviuon Bench which heard the Re- 
ference was as follows: — 

8. K. Sen, J.:—This revisional application arises from an 
order of Sri S. C. Mukherjee, Magistrate, 1st Class Serampore, 
convicting the petitioners in a summary trial under section 427 of, 





the Indian Penal Code and sentencing each.of them to pay ae ` 


fine of Rs. 25/- in default to riporous imprisonment for one 
month. "There was an order for a aa of Es 50/- to be 
paid to the complainant. : 

Thé case of the complainant Bac Prosad Mete was that 
on the gth Sravan 1358 B.S. corresponding to July, 1951, the 
accused petitioners Kristopada Bhakta alias Krishna Pado Bhakta, 
Mihirlal alias Misri Bhakta and Sarat Chandra Bhakta wijh 
other men numbering 12.to 13 forcibly cut the land of the com- 
plainant on the common boundary and dismantled theWpillars 
which had been put on the boundary as a result of demarc&tion 
after a Civil suit, and amalgamated some of the complainant’ 
land with their own land committing mischief to. the exten of 
about Rs. 100/-. The defence case was that no such occurrence 
had taken place and that a false case had been filed out of enmity. 
The learnéd Magistrate accepted the prosecution case and con- 
victed and sentenced the petitioners as described above. |, 

In this revisional application the first point urged is that on 
the same facts there was a previous complaint by the complain- 
ant opposite party and the accused had been summoned under 


(1) (1922) 97 Cel J. es. . or den A.ER. Cal. 5. 
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section 447 ot the Indian Penal ‘Code but due to "default of the CRIMINAL. 
complainant ithe accused’ petitioners had ‘been acquitted under Hes 
section 247 of the Criminal Procedure ‘Code and that therefore | oe 
‘the present, proceedings :were incompetent in view of section 403 Krishna Pada 
of the Criminal Procedure ‘Code. Ih support of this contention Bhakta , 
reference has Been made to the. case of Fazar Pramanik v. King ^, V 
Emperor: (1). ei that case the petitioner was ‘originally sum- Daa 

- moned to answer a charge under sectio on 426- of the Indian Penal s. x. Sen, J. 
"Code. -He was -acquitted under section. 247 Of the Code of Cri- 
minal Procedure on the ground of absence of the complainant.. 
On,a frésh' complaint the petitioner was summoned under section 
379 of the Indian Penal Code. “It was held tliat the fresh: pro- 

` Ceedings "were barred under section 463 of -the Criminal Pro- - 

—edyre: Code. Section 408(1) provides that a person who has 

once -béen. tried by à Court of: competent jürisdiction for an 
offence ahd convicted or ‘acquitted: of such offencé shall not.be 
liable to ‘be ‘tried ‘again for the ‘same offence nor ón the same 
` facts for"any "other -offence for "which a different chaige inight 
have ‘been: inade under section 236 ór.for which he might have 
“Been convicted. under section 237.’ Sub- section (2) ‘of -the same 
. section | próvides that a, person. acguitted or convicted of any 
offence maybe afterwards tried for any-distinct offence for which 
a separate “charge might have been made against him on the 
. former trial under section 35, sub-section (1) of the Criminal 
Procedure Code. In the case of Fazar Pramanik v. “King Emperor 

(1); it is, clear that the : casewas | considered as one coming. 
Mer sub-section 0) of. section 408. On the same facts 

| it might be doubtful whether an offence under section 426 or 
379 of the Indian Penal Code had been committed é.g., when. 
standing’crops were Cut wrongfully. from- the land, and it is un- 
certaif whether the crops-were ripe or not. "When the offences 

. are not such as comè within the scope of. section, 236 or 337 of : 
the bsiminat Code but they aré distinct offences, committed: in 

'Xhe course ‘of the same. transaction within the’ scope of section 
.235(1) of.the Criminal Procedure ‘Code, a fresh trial i is not barred 
‘because the case; comes under. subsection (2) of section 403 of 

.4he Criminal Procedure Code. This’ point was explained. in the 

-case of Saráda Deyi v. Satyeswar Santra (2),.- It was held that 
where. a. complaint. filed disclosed several offence and the accused 


(1) (1918) 37, C.L.J. 3535 QT ame ^ Y 
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SOCRMINAL. — "was summoned “for one of the offences, and - in default of A 
"E onn appearance of. the complainant the accused was acquitted, a fresh 
x^ ae: complaint in respect of other. offences thougl? arising on the same 
TOR Pada facts was not “barred. ~ This ĉase was one coming within . ub- 
Bhakta section (2) of section 403 taken with- the. bar of sections 235(1) ic 
` The Stà Es This principle was-further affirmed iri the Special Bench Case of 
DM Jatindra Nath Gupta & Ors.. v. Emperor (1), and. this we | 
S: K. Sen, J. approved also by the Full Bench. in the case of Purnanada Das . 
2: Gupia & Ors. v. Emperor- (2). Mr. Chatterjee appearing fog the 
petitioners has referred to à recent ruling in the case of Kanai ^ 
Hizra v. Golap Hizra (3), but this-was also clearly a*case under t 
section 236. or 2537 of the Criminal Procedure Code and was `, 
therefore ‘one governed by sub-section (1) of section 403 of the 
Criminal Procedure Code. - Mr. e has also argued po 
the present case “also really falls within the scopé of section 236° 
or. 237 of the, Criminal Procedure Code, as, the allegations were 
criminal trespass with the intention to commit a. mischief. and 
committing "mischief. Even if it be conceded that it was-a case E 
-. of criminal trespass’ with the intention to commit mischief,- the 
offence. of mischief-is a distinct. offence’ arising from the same - 
transaction and therefore the case is clearly one falling ander? 
` section 235(1) and not under sections. 236 or 237 of the Criminal 
i = Procelure Code, where it is. merely doubtful which of several. 
E ` offences had been committed. Accordingly we find that the 
f ' present proceeding, was’ not barred. under section 403 of the 
Criminal Procedure Code.  '. i 
^ e “The only other point urged by Mr. Chatterjee. in jéspécti I 
- the Rule is that the‘learned Magistrate did not discuss the defence 
evidence and therefore the judgment was “not a proper judgfhent. - 
je E should be remembered however that the case was N sum- 
` marily and the sentences passed were not appealable i such 
4 a case, the-learned, Magistrate was not, required. to, write™the 
_judgment delivered but to.give his reasons for the ‘conviction’ ` 
_ briefly under section ‘263, Clause: (h) of the Criminal Procedure * 
Code. Mr. Chatterjee has:argued that even in such a case, the’ 
E . defence evidence ought to be discussed, and’ in support - -of his- 
; contention, he has referred « to the ruling in the case, of” 
e In “re: . Govindam. (4), where it was held that although ` 
^ in a summary trial. it was not. necessary ‘for the Magis 
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Gale record whabthe prosecution witnesses s actually said it was ^ CRUUNAL. 
necessary” for him ir? convicting the accused to give a brief state- DT 


mept of the reasons, and the statement of reasons should include. cx 

at least,a short summary of what the prosecution witnesses had Krishna Pada ` 
stated, and if there was defence evidence it would be necessary Bhakta 
far the Magistrate to say why he- preferred the prosecution evi- b 


dence, A perusal of the judgment of that case will show that ` ADE erates 


what the trying. Magistrates (trying Magistrats were a Bench of 5 g. wa J. 
-. Magistrates) recorded was that the Magistrates had heard the 
* evidence and unanimously found the accused guilty. ' There was 
no record of any evidence for the prosecution or defence and no 
statement of reasons. "There was thérefore clear non-compliance 
with the provisions of section 263 of the Criminal, Procedure 
e e In thẹ present case the learned Magistrate recorded the 
prosecution and’ defence evidence separately although not in 
extenso and he wrote out a short judgment giving his reasons. 
Therefore there was compliance with the provisions of section — , 
263 of the Criminal Procedure Code. It is true that the. learned 
Magistrate. did not in his brief judgment discuss-what the de: 
fence witnesses .had stated but a perusal of the judgment shows 
' that he did. consider what the defence witnesses had stated. For 
instance, -hë obgerves in the judgment that the evidence of both 
parties shows that the complainant’ s land stood at a higher level 
than the land. of the accused. Moreover the evidence of the two 
- defence witnesses in the case was only that the accused had not 
Actually gone to the common boundary at the time alleged and 
had not cut the ail. This was a mere denial of the prosecution 
case. Y The learned Magistrate noted that the defence was a mere 
denial angi that the case was false. It cannot be said therefore — 
that thé learned Magistrate failed: to consider the defence case. i 
e Acc@fdingly this poini must also fail. a i j 
' 


.. The application therefore fails and the Rule is discharged.. 
di P. Mitter, J. :—I agree. - 


? ; ý 7 | ] » | y * 
S.G.P. AL E Rule discharged. 


- 


* - E e - 
- i = - M 4 49 * EJ 
- PEN - - D 

- " . - a p a r S + 
E + = T = * T v i i . . 2" T ` * @ 

LoVe - t * 

z 1 Y - 4 $ 

or * 

3 4 


Ve T ds s Jj iie - P me 
: 36. oe e d “Tak GALCUTTA LAW- JOURNAL, i527 Bt s Wongs 
s m d " - m - - er e 


. 4 * = Pu | cc i DM E xeu Dx E = ry ‘ ^. "eos "S wit - , i 
KEN o s P : psi =. i -ë Ud E : haere 4 | - 
CI. posue oque “APPELLATE CIVIL. UL Cu PA Ua 

NW LT is 3 "Before Mr. justice IP. N. Méokerjee we m cca 
Wo dui me cr qi Far a oda ` Mrz Justice S. K. Seni. BM oid S pA 
M acu MN a, “APCAR, COLLIERIES I PON IE 
- A o. um * 0 i i pe M 1 a ae x ae “ay ^ PE. A edi # 
et 1953 = n : S hee 27 i : NELLO ere 
ri om Es + QN “ : M 2 / 4 
fate te : RADHA.  GOBINDA RAY fe: ‘Ons X KN 
7 September 9. quM ap ; f 3 EE nob 7 En - DAS | E 
27 IA GA aana fied ‘and described’ ‘in. térms_of. obsoléie ‘coins Whether the- - M. 
, Ka "land: lord cam claim. as Tent ats PIRE value in, cürrent «coins. m 
que m zx RUN du i Du : =` E D DO ok woh -—-—-— A. T 
Qu EE "Where in a Kabüliyat, the anual pent’ was fixed: át- -inà described: u 
1 pus we. Wo ' Company's ‘current’ sicca Rs. 5,039-8;"" though. ' Company's ‘sicta : rupee ' 
a t7, voc was abolishéd Jong before the exécution of the Kabuliyat, and ‘Jater oA i 
ome. "e ‘landlords claimed: as rent the "equivalent ‘of, ‘Company's sicca" rupee ' y in 
a de ue S current^ rupee, (i.e.-:more | “Hath Rs. 5,089-8 iñ- current rupee), and: it was. 
: < c 717 proved, that the record-of- "rights ‘shows’ the rent: as RS _§,039-8 “per aninuin - 
. ; e and the actual; rent paid. since’, the execution ot: ithe Kabuliyat. was. n 
BI Rs. 510308 i in.  Xütrent, coins: — pe d 2. re D ELE NS dee X. 
| pU dea Held: m the facts, "that the '* Cóimpahy's sicca rüpeé * i "nia : 
uH. T owe gi 2 -been abolished. long before thé éxecution of the*Kabuliyat and’ that the C sS., 
e ov xe -Khaitan "shows the Jama as: ": RS. *5,039-8 per annum,” and- "also. that- the’ 
JR ME qu^ ` landlords, ‘prior ‘to- =the. suit, realised. rent at the: rate of. Rs.09,039:8 i in. “current . 
bos dirus a ER ihe monetary unit referred to in the Kabuliyat: méans the current’ coins - 
v E arr Mah gn at the date of. the “Rabuliyas, that is the Cobapany' 8 .Fupee and not the sicca : 
Eg I D à Du es 
X X "-Apfeal-by- =the Defendant teriant. Suit for: args. of fete. 
X PEG Se ~and ‘interest. . "o MM UL E Mad n nd MO : DT pins E c 
"Wwe Quer. d AE Sede) tos Loo "UM doc ee es 
"s om o oH “The inaierial facis will appear from; the! judgments ` d nr 
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i P. N. Móókerjee, d Three quarters ofa century back, on. = 
Or about’ the. goth -August,- 1878,. the appellants’. predecéssors took. 2229 


permanent. settlenferit of the undergrourid rights in the lands in The Apcar 
suit from the respondents predecessors. - The relevant kabuliyat Collieries Ltd. 
which was described asa " Mokrari Taluka Kabuliyat " was du - Yo 
registered. in accordance’, with law. and a certified copy thereof i is zc dien 
*- Ext. 1 “inthe. -present case. | It-appears. from tlie. ‘kabuliyat Ext. 1 t 
‘that the lessees-had also certain rights in the corresponding SUY- September, 9. 
face land.” "AL salami of Rs. 5039-8 was. paid: at the time-of thé’. 
settlement and. the annual rent or jama. was fixed at ^ Company $ 
current Sicca "Rs. 5039-8.” -- This total rent was mentioned in - 
the Schedule.of. the Kabuliyat as “ Rs. -5,039-8 "-and -was payable 
in eleven’ kists_or-instalments of Rs. 420/-. each in each of the: 
~ mnths, of Bhadra to Asar óf each-Bengali- year and a tweltth 
monthly kist or- instalment. of Rs: 419-8. in Sraban following: 
- The lessees stipulated. for themselves and their heirs to pay the 
lessors and -their heirs “the fixed ‘rent, yeàr.after. year; month 
after month, according to the kists * ‘stated: above, with a further 
oe stipulation’ that" on faihíre of. the kists, we shall ‘pay interest 
* according to law and we. shall pay: the rerit by the goth Chaitra, 
the close of the year," and “ on failure to ido so, you shall bring 
-a suit for arréars of pent. There is no dispute that the appell- 
ants; the. Áffcar.Collieries, Limited, are-the- present tenants, and 
the respondent No. 1, Radhagobind Roy, and the ofher respond- 
. „ents are the present ‘landlords; ñor. is there any dispute. that the 
e. tenancy, is held: on the stipulations, as ‘contained in Ext. r'to the 
relevant terms Whereof. reference has already; been ‘made, -Ft is ~ 
EC undisputed ; that imsthe C. S. Khaitan: published. several 
years-ago the-j Jama- was TO orae as“ ‘Rs. 5:039- -8 p annum." 
Ln rélationship bawen he parties appears. to have- been 
faiily cordial for over half a century. But then trouble started 
nar about 1935-36 over, presumably, the payment.of cess, and 
~ sometimes in the year, 1938, the matter came to, court in Rent 
. Suit No. gof -1938 before the Subordinate. Judge of Asansol at 
- the instance. of the. plaintiffs-landlords. The landlord’s claim 
we . fot Gess was. disallowed by, the learned trial judge, but ori:appeal 
| to this Cout- (F.A. 9 of 1939), that decision was reversed and the 
matter was sent back -fór re-consideration in the” light -of ‘certain 
directions ‘given - in the, appellate judgment... At: the: ‘re-hearing 
also, - the: plainte failed tor get any relig ‘and the appeal that 
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followed, viz., F.A. 134 of 1943, ‘also: proved unsuccessful. - These. , 


proceedings terminated sometime in May 1843. But fresh dis 
.- putes cropped ‘up between the parties, this time with regard to- 


The ADOS ` the amount of the.annual rent, payable under the.kabuliyat | Ex 


Am 


oo 


4 


- Collieries Ltd. r, and the payment of interest as stipulated _ therein; and the’ 
M NE ad - result was the present suit (M.S.-No. II of 1946) which. was insti: 
bici odia ‘tuted by the plaintiffs-landlords ° against the -tenant-defendant 2 
nA 'the appellant Company,the -Apcar Collieries Limited, before the 
wo PN. . learned Subordinate Judge-at Asansol on the 15th April, 1946: d 
Mookerjee,- Je ~ : 


Le 


. In the suit, E plaintiffs laid. their: clai for rent omi the, 
- basis of Rs. 5,375-7-9 gds;. 1 kara and 1- karanti per annum, their 


-case being that; under the kabuliyat Ext. 1, the annual j jama was". 
(Rs 5039-8 in sicca coins equivalent-to the above - figure: ox 


Rs.-5,975-]1-9 gds.,' 1 kara and, 1 karanti’-in current coins, and; 


they also clainied interest at the legal rate, as provided i in the said. | 


kábuliyat Ext..1 on account of. the defendant's default, in, the 


payinent! of the: rent, kists; as: meñtioned théréin, the rate" a. 


interest, claimed in the plaint- béing Re. 1/2 per “cent per month: 
The defendant company contested the suit and in their written 


. Statement, they denied that: the rent was as claimed by the plain- . 


tiffs and they also. repudiated the plaintiffs claim for interest. , 


According - to their defence, the rent was Rs.- “50398 per annum.. 

in: ' current coin: of the- Team ” “under. the kabuliyat Ext: 1, and - 
“not in, sicca coin which was nót in use at all at- the time when 

- the.lease (in. quéstion) was executed- ànd, with regard to interest, i 


the averment. was that. there was no default on. the Company's 


| part in:the payment ‘of rent, but that the rent had remained. upp , 


-palig due ‘to’ None refusal. on the plaintiffs' part to raa 
the same. . >- 
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“On the. above pleadingi; the two questions. which med 
“arose for consideration in ae suit- Were: -~ S E 


Wal 
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nde to D Rs. B, 3157.9- que 1 kara 1 1 Karanti in 'curvent 


E coins? 
aa P (3) '  Wieiher, in "E circumstances of' this case, the 


- defendant ‘Company had. „become Ug d to Duy. interest a 


; provided ; in the kabüliyat Ext. e ox 


fad cm 


IN What. was ‘the áünual rent? Was" it Rs 5,0398 
in current coins’ or ‘was. it the- same figtire ‘in sicca coins, 
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Both’ the above- -questions have’ been answered by the learned 
Subordinate Judge i ih the plaintiffs favour. On an interpretation 
of the kabuliyat Ext. 1, he has held that the rent ‘was mentioned 
there. in sicca rupees or in other words, that. the rent was 
Rs. 5039-8 sicca equivalent to Rs._5,375-7- gds. 1 kara 1 karanti 
in current coins. The learned Judge also allowed the plaintifts’ 

“daim for interest. Hence this appeal by the defendant. 
+. The question of interest does not require much discussion. 
There is hardly anything to be said against the learned Sub- 
ordinate Judge's decision on this point. He. has held that the 
plaintiffs are entitled to interest at the rate of 12 per cent per 
annum on the unpaid rént and, his conclusion ' is certainly cor- 


meme rect. The kabuliyat Ext. 1 shows that the tenant is liable to 


pay interest at the rate of Re. 1/- per cent.per month on the 
rent in arrears. That is not disputed. Nor is there dispute that 
the rent has actually remained unpaid since 1349 B.S. Ad- 
mittedly, also interest -was decreed in the previous suit between 
-the parties, viz, Rent Suit No. 4 ‘of 1938, on this point of in- 
* terest, the’ defendant's only case in.their written- statement was 
that they had duly offered or'tendered their rent to the plain- 


tiffs landlords, but that he latter had wrongfully refused to accept: 


the samé; and ‘hence ' they were not .entitled-to interest. In 
evidence, however, there: was, no suggestion to the above effect to 
the plaintiffs, Karma Chari, P.W. 1, during his cross-examination; 


e nor was,any such‘ case put forward even by. the defendant's " 


“Naib D.W: 1 who. was their only witness.- The 'only relevant 


stetements made by. this witness on this.part of the case appear at 
p. 18: of part 1- of the Paper Book. and a are as follows: 


am The rents were paid in, Aswin and Chait not monthly. 
- Plaintiffs’ mern.used to come to our office to:receive pay- 


ment * *' * * We are ici ready to` pay. Plain: - 


. tiff' s men’ ‘did not ¢ come." - . : 


+ 


- 


i “The. first 'sentence e -cannot certainly prévail.over the pro- 


e visiom of monthly kists, contained in the kabüliyat, and it is, 


Ld 


therefore,’ of -no assistance to the defendent.* The other lines 


quoted do not support. the case of 'offér and tender’ and wrongful | 


refusal; as made in the, written statement, and as the Jiability to 
E rent’ was undoubilaly of- the. defenddnt Company and me 
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oTe Ov. -< o theirs to snake’ the’ “payment. in time-or to Puer. " 
$a He A OB + ^uthe ‘consequences: iof" ‘their default in the shape of: thé ‘additional, 
CR 219. : - Miability? to pay 3 ithe’ ‘stipulated. interest, the- :évidénée;: even if true; ^: 
iJ o Thé Apar is would mot "relieve" ‘the defendant. of “that : liability. The leid 

. Colliegies Ha, ‘Subordinate: Judge- Wis,‘ "theréfore, rightin rejecting: the. defence | 


hp. E BRG -contentión -urider . this head, and. allowing: the. plaintiffs. ‘interést, 


R Go DT. "m 
Nx a bin ES .atthe kabuliyat Tate; -The appellants argument against, this ga * 


D Ll ' of the- learned: d UE derision, is, dhetefore: overruled: - nt 


MES jióokerje A ; On ilie other point; however this “appeat 1 must. ‘suc 

" a "tM ine the- record-of-rights, ~ thë” rent; is- ¿recorded : as Rs. soe" 
ge tee 2e _ obviously in. current ‘coins. ` ^This* Taisés -a ‘presumption in: the, E 
M Wesen DNE appellants favour.’ “But this - ‘presiiniption : may be. ‘rebutted. by . " 


TX SU... s other evidence: For this ‘purpose; the plaintiffs relied- upon ^theC 
L7. pm ., kabuliyat Ext. E . In the said: Kábuliyat t the annual us is, fixed . © 
E et ae | at/Rs. 5:08 :9-8 annas in Company's: current’ ‘sick pas rue Sgt 6 
to XI x "Capto isa gaa t foe F. goose "to. quote: ‘the “actual - 
HlOgtfeliesD-Wordssised inthe’ document. ‘Fhe : Kabüliyat. Ext- vis. dated ‘the’. > 
up d - 20th; August, = 1878:  Admittedly, ho ‘Company's: sicca :coini?^was . Re 
Fu. nes 2 “heh in-use. "This" position: is: ‘accepted: by, Dr Seni Gupta w Who. 
eee A Pappan for thë "plaintiffs: "réspotidenis, “although: ‘hé<disputes the ; — 
ied eg mut a Xorrectness -of the stitement in: “the case ‘of, Mahigraj: Bahadür PE 
Aere EX 5 RA "3 Singh: “yi Jadah “Oh ` Ghosh “Hazra EX; that: there ` "was no “ Com- EX 
weed oe cM pany “siCca, c còirn” “at any: ‘time. , “Tracing 1 the History: of einige. i 
See. oe -. from.the year 755. when. the "Sicca Tupee""-was: first. introduced; 
eee o , Dr. -Sen- Gupta has: :contended: that as this coin’ was- "$eruék . or E 


© ` i 
2 Fd soa. 
. Mt t n f 


eg. SI pe the: territories subject to -the’ “66nipany; ‘and. eventually minted ™ = = 
A AN". ay. at’ the” “Company's: mint; although it, came, to be design” 

ag a "officially 'a&- the: ““sicca ‘rupeé: ut and lattetly,. as the * Calcutta - x 
eun tus w Sicc Rupee’, "when: ‘minted. at Calcutta, it.was also so Nan ^: 
Na NG known. as the ' Conipáiiy's: Sicca: rRupée ` or séoih. ` This . sùl- © 
ae n '-mission - ‘of the: learned. . Adyocite may- or may not ‘be. COIT b K^ 


E at DUE Eon this: the‘ Calcutta. "Sicca: Rupée or, for the” matter. of that” the ^ ER 

e ae Parc: : Sicca’ Rupee" even: ‘assuming. that: it was ‘popularly ‘known also- E 

E T E tela tlie, ' coripany's sicca: -rupée-or coin. —càme to-be finally; abo: - 
re A * lished: in-or about; 1838,-or “from: 1st January, 1848,:to- be. . precise, E 
s EA s EM ide Governor-Genieral’s: Act XIII of 1836), its coinage: itiving = 

2 LOS : -_-alfeady- ‘ceased ‘or Become. prohibited” since-about 1835 winder ^. 


Tex. um a "Goverhor.Gerieral's 8 ‘Act: “KI of. 1835. Which "introduced : the- ; p 
: S o s. rupee?’ in its m and, as, encetort: ‘that j Hn ‘since, "x 
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about 1838, the as Cian rupee - bitarhe current as ate orily . |. Civn, 
legal tender and memained so at the date-of the kabuliyat Ext. 1 ms 
and' was thus the Company's cürrent'coin on that date, the 1953. 
referepce in. the Kakuliyat to the “ Company’s current sicca The | € 
rupee or coir” was at best ambiguous. . It might mean—and Collieries Ltd. 

e.this, seeins to: be „its proper meaning-—the Company's current . Yo 
coin, thàt is, the Company's rupee’. which. was then inforce, the Bu COME 

Word “sicca ^ being rather loosely used, .or, being. possibly ‘just P M 

™ a loose expression, to denote a ‘stamped coin ’. or the authorised P. N. 

° coin of the realm, or it might mean —although this meaning does — Mookerjee, J. 
nót seem to be; quite happy or opposite,—the ‘Calcutta Sicca 
rupee "popularly known also, as submitted by Dr. Sen Gupta 

w o —assuming that submission to be correct, —as the ' Company's 
"Sicca rupee.or coin ' which was in vógue or use before, the word 

je ^ Current " meaning, though not very appropriately, ' ‘which was 
current " that is, “ current at that past period.” ‘The „expression, 
used in the Kabuliyat Ext. 1) to, denote the unit of payment 
in the matter of rent, namely Magenta Baa et erosi at: By” 

s (Company’ s current sicca rupee-or coin ") is thus at best ambigu- 
ous, even upon the most favourable view of the plaintiffs case on 
the point, the reference being either to the old ' Sicca , rupee or 
coin, or, to tRe-current rupee or coin in use or vogue at the date 

_ of the document (Ext. 1) that is, the “ Company's rupee " or the 
present rupee or coin and, that being so, extrinsic evidence is 
admissible to prove which of the two coins was really meant. It 
seems to*me, therefore; that the learned Subordinate Judge was 
not right in ruling out such evidence-on this point, and his 
approach, Won to the issue before him was not correct. 


r^ extrinsic evidence which would be relevant and ad- 
Misible to résolve the ambiguity, I have pointed out above, may 

- beéurnished by surrounding circumstances and:contemporaneous 

. or subsequent conduct of the parties. - “There is no direct evi- 
dence of, any ‘surrounding circumstance except. that the” sicca 
coin had ‘ceased to be in force or to be legal tender long before 
the date of the lease or Kabuliyat, Ext. 1; nor is there any direct 
7^ evidencë of any contemporaneous conduct which would furnish 
any ‘definite clue in the. matter. "But as. to subsequent conduct 
of the parties, the evidence is decidedly in the defendants favour 
(vide previous. ‘Rent sti pers; viż., Exts. A.B.B. (1) C and C. (i) 

e and the Pp on of "WE two witnesses P.W. 1 and D. W.- -1) and 
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=. gums .dt it points unmistakably to 1 so demand ‘ahd. realisation E a byi the ` 
l iga e : plaintiffs, at the rate of Rs: {3039-8 in ‘current: coins "and: when’ | 

_ this. evidence.is read along with. the adinittéd case `of realisatjon ^ ; 
ic Collieries '-of. rénts on- the basis. of the entry:in the rechrd-of-rights, te: which | 
a A P . i referénce; has beer. made aboyë, and „the pleadings of.the parties, 
ares irn sthe.inference ds: fairly deducible. ithat; all along; from the: ‘begin?’ 
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. Much. was’ 5o dE to 2e iade of the: non- prodaction of the ; 
defendants. Tecords.or papers to show payment of tent at-the Tate: 
of, Rs.. 5,039:8 in current: Coins. -But thesé "were not called’ dor 
- from the, ‘defendant and. the plaintiffs. also: have’ not. produced 
‘their own. papers relating | to. realisation: of the.rént: -Ño adverse 
- inference - ‘should, - therefore; drawn : -against the. defendants. 


M * appellant. ‘from then adn production: of their records, » 
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UM it thus. “appears: that the ae evidencë SAARA 

leads tó:the. conclusion. that the’ monetary unit, referréd, to in-the 

` Kabuliyat Ext. 1 in relation: to the rerit, was.the-currént coin at" 

-o.the-date.of the said: :Kabuliyat, ‘that ‘is the. "Company's tepee: and ` 
S "not. the’ sicca - Xupee, and the abuliyat, Ext. ^idthue supports ‘thie jn 
entry in the. record of rights-and: confirms its ‘correctness, and: far 
"from jtebuitting the, presumption, it istinétly aids thé same.: Te 
“hold therefore, that the disputed ‘rent’ is Rs.25,039-8- in. currenti | 

. €oin and not:in sicca-rupee and the. learned : -[udge's Intérpreta- " 
-tion òf the. kabuliyat Extr: ‘on this- point and; his finding: to. ihe 

Contrary. weré oe - ML «y 
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“The decree diene nd u the kana. sania i idee 

-i must therefore, be. varied by allowing: arinual. rent. at the ratdf'ef - 
l | AR, 5,039:8 in-cuirent coins instead. of Rs.-5, 3757-9; gdi, i. kara - 
. 1 karanti, as claimed: by the plaintiffs and: found: by the learned „ 
“ Suhoniinaie’ Judge and the: decree for. Interest, passed. by the 
- learned: Judge. will 2 be: ‘modified I accordingly. l 
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a «die pete! ‘this Sud oe in part. : The pigne 
And decree passed: by the learned. Subordinate Judge, is modified ' 
by reducing. the - ‘yate-of rent to: Bs. 5039-8 : -per annum from.. 
Rs. ' 5375-7-9" gas. 1:kara 1, karanti, 28 lowed: by. ‘Gigeleatned.” 
Pees with h corresponding: edhction di the amoutit Meres: s 4 
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| him for- interést the-rate. allowed: by ; M. in vhi réspect, viz; 12 - 
per cent per annum’ being however: 'confirinéd,—-árid- correspond: - 


ing variation of- the. decree m costs,- pon PY. the: ‘learned tril 


uem. lo l 


The appellants will have proportidnate costs | in- his-Coürt 


from the plaintiffs respondents the same 46: be sét off: against an 
‘equal amount ‘of ‘the Tatters : “decretal dues. ‘The learned Sub- 


_ ordinate ‘Judge’. will draw up à Dos decree in the case “in the. 


~ Hight of this ee i dium Que ue d i 
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6 - In the case € cited by my learned brother i in “Maharaj Bahadur 


" TN 
^ r 


s. K.” Sen, J. r agree. ; 1 should only like to add that in 
my opinien, taken-ih the light of. tlie history of coinage in India, 
there is no- ambiguity- n interpreting. the term 4 Company's 


ui , Chalan or current Sicca ' ' used. in "the kabuliyat Ext. i. "The 


"Word “Chalan " or ‘current? can only mean cürrent at the time 
when the document was written and it cannot mean that which 
. was curent: at -the: time ‘of: the-Company. whose Tegime | has ‘ceased 
Mcd before the execution iof the document. ` MEME I 
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-Singh's "Case (1); there- was no use of” the. term “ Chalan" or 


" current” in the 'kabuliyat. There the ‘stipulated rent was only 
described i in. tétms of cómpany's'sicca coins:. It was held by their 
lordships that” the term “ Company's 8 sicca ' < was ambiguous, 
‘because théfe was no coin-known as ‘‘ Company's sicca.” There 
a Were only, Company's rupée: which were: minted in accordance 
* with the Governer-General’s -Act 'XVII of 1835; and-theré were 
Cauna sicca Tupees:.which were. sicca ‘rupees in Calcutta before 
the ist September, 1835, 'froni which timé "Company's rupees came 


[4 - 


zum TA saa , £0 be minted; Inspite of the - "absence of the 
term 

loffiships, y were concerned “in -Maharaj- Bahadur-Singh's Case (1), 
theis lordships. came to the conclusiori that by: the" term “ Com- 


. pany's sicca. ”-Compatiy’s current’ coins were meáht and the-parties 
4 could ‘not’ "have. remeant the non-current. old coin, viz. Calcutta 


- sicca rupee. In: the present case; the use ot the word. “Chalan” or 
__ current,” in my opinion, concludes the matter.’ The parties could 
- only have meant.current Company' s coins and? the word "sicca" 
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chalañ "Qr cürrent. in (the _Kabuliyat: ‘with ‘which ‘their ` 


-must have. been used. loosely in-thé.sénse of -stamped-coin, as ` 


surmised by” my learned brother... If the - patties _ pas really -. 
(1) Co). DOE 46 Calley 3» CLJ. 348. ej 
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.Civm. | . wanted ‘to describe the aüpuliéd. rent-in terms of: the old: coin 


E poU which, had. ceased ‘to be current for about. half a century, : they. 


^, 19534- would. have been ‘careful to give its corresponding value in. the- - 
bore “mad 
Apcar Collieries coinage’ coin, in the kabuliyat confirms thé -interpretation that - 
Ltd. . > the parties could only naven -meant current coin and. the word : 
f v. * “Sica” "was “used loosely. kae P Eee Boge, RO n a 
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kai IN ti Arbitration—:Seétion 4 of the “Arbitration Aci--Applicátion, for stay: ^of'suit 
= . Allegations -of fraud against: the .plaintiff made in the application for | 
d ES stay—W hether the suit. should “be stayed —Public trial by the Court, best 


n- course in the face of serious P allegations: against the, pltintig. EE 


ze A ti. * * 1 ^ 2 _~t 


= "Wien. in an: ‘application under Section 5 ‘of the Arbitration Act, the ' 

Se applicant makes serious állegations of fraud against the plaintiff, he thereby 

E -_ ~ puts the reputation dnd character, on his defence agairist seriqus charges: e 
In such circumstances. the Court will allow the ‘plaintiff an opportunity to 
have'his character vindicated ata public trial and not. send him to a pri te. 
"tribunal with all “the disadvantages incidental, thereto, MUT ` 


Ie p” 


- at 


- uy - Thé jurisdiction vider Section 34 ot the Indiati ‘Arbitration AN óntj " 
| ena d. because the Section says that the Court ” may make an orger 
TNR M . staying the ‘proceédings.” In thé: face of* serious’ allegations: against 
. plaintiff, that discretion. should not be. exercised in favour of staying. de 
m 4 ,Preeeedings, but should be exercised in favour of , refusing stay. a... 
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vedi ^. mem UK 71. | 45 
A Dion by "is defendant ‘for ` stay - of süit-undér ^ Ciwa. 
. Section 34 of the Indian Arbitration Act. : E xm es — 
pss : 1954- 
"The mater facts will appear from. the’ judgment. ls Sudhangsu 
à Bhattacharjee 
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Ajoy Kumar Bose for the e Respondent 


`- > 7 Chakravartti, C.J. 
, * The judgment. of ane Court. was as«follows: —--- 

: Chakravartti, C.J. —' This appeal' can be disposed of on a 
short ground. It is. an. appeal against a judgment | and order 
of Mr. Justice Bachawat, dated the'27th of June, 1952, by which 

= *th£ learned Judge, acting under section. 34 of the Indian Arbi- 

tration Act, directed further proceedings in a suit brought by the 
appellant to bée- stayed. He did-so on the ‘ground that the subject-: 
matter of the suit lay within the ambit of an arbitration clause. 
e In view of the ground upon which we are going to base our 
decision, it is not necessary to state the facts at any greàt length. 
It will suffice to say that the appellant brought .a suit for the. 
recovery of aesum of Rs. 40;189-6-3 on the basis of an account 

"stated which he annexed to his plaint. “That account, according 
to him, had been signed and accepted on:behalf of the respondent. 

' —firm by one of-its partners: The plaint proceeded to state that 

* the respofident-firm had failed and neglected to pay the amount 
or any part thereof in spite of demands and asked for a decree 
foPhe amount claimed as also the usual- Ign reliefs. 


v will be noticed that ‘the guit as ; laid | in the. plaint, isa 
suit based entirely-on .the,acknowledgment of fiability contained 
im de accounts: stated and the promise to pay ped therein. 


Dt is , for, a iy of do suit. T the respondent firm, made an. 
AAN under section 34 of the Indian Arbitration Act. In 

. pafagraph 5 of the application it was stited that a suit had been 
"brought - “onthe basis of the said Distribution, Agreement re- 
ferred hereinbefore;" and the agreement set Up. is one dated 13th 
of August,-1949, more particularly described in paragraph 3 of 

. the application. . Except tating. in. general terms that the suit. 
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= had bon bingit ‘on ‘the ‘basis of the agreeinent, the. Respondent. — 
; firm did not disclose’ ‘what. its: defetice, to the? ‘claim. "would bé-o OF z = 
"what. dispute: j it wanted to raisé.- Reference: WAS,- “however made E 
to an arbitration: laise” contained “inthe? agreemenit: which, sp l 
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“all disputes -and differences arising” out of. this agrément: by: re "i 
. fence.to arbitration:" To mt for stay-a copy. ob ies 


m a ;caitenieitowas annexedi sg. DAI $ 5 Qu p 
: Chakravertti, C4. > ld T ~ coe ee oc Em oe Ye 
e he féspondent^irm: “annexed: a "fürdiét é doemen to E o” 
T ML S T - " afplicadón: ^ That:iwas.a copy of an: affidàvit,. said. to have- been: 
AMETE affirmed by- thé ‘appellant: imn connection: with’ an: "tended. ‘appli: > 
232471 > cation, fora summary ‘judgment i in: the. suit. under Chapter: XT AS 
ae a of the Rules-of the Original Side, bui; jin fact, ‘never. used: - Phatz e s 
pone ‘affidavit. contains: some? reference- (6-a- statement ‘of accounts ii. 
Li Us | se&pect of expenses; 'adyances and nd: charges- dué;to the: appellant + 
CE ~ from: the: 4th: July: 1049. tO. s pth’ Sepieniber, 395071 It may = 
s DBR ri = pe statêd -here. ithat: the: statetiént: 'of accounts, antiexed” to ber 
M a c ; *plaintii is. also a Sateen) Telatin ting. to thé identical. piod. - EU ré ra 
ae ee Eu c Rue Ka x uu Ka nu EX a 
XI NA a . dn? his. a oei ibi appellate. thie bis ar 
eee rade a. ^ suit had: been’ broüghit. on tlie basis of-the ` agreement" and 'asserted- as 


thatod its "basis" was" ani. ‘independent agréement;*: da ted” ‘thie othe e 


fe gee 2 or E.  Octóbéi, “950. which” 13 thé, date: 08: the statement: of ‘aocounts.~ ae 
uto ne “Ini the‘affidavit:in-reply,: affirmed ‘on: béhàlf ofthe- féspondent firn E 
` xU cR 3 2 
RW “by one ofits partners; a great. many, allegations were made: against. ja 
+ u* "t ji a -+ arar r e 
EI | the: ‘appellant: ‘of which the Tolo are rélevant: Ml ce 
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TERREA “deny, that. there, was ever.- any accounts: stated ` in x ie 
LX tua ~ between thes. petitioher: and. tlie: resporidént: Si EM E 
x de eue eni E ; E = Bhaitachárjya « or- that a sum" "of R $:340,18$:6-3" was: fout - 
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“been issued bim] and sid to >have been dishonoured. 


bo 5 of the Índiax dini don ‘Act requires the Court 
‘to see, when ah.application ynder. the section is made, whether 


the, plaintiff,‘ "n the suit sought tò: be; stayed is:a-party..to the ' “Bhattacharjee 


‘arbitration , agreement pleaded; ‘secondly, whether: the person 
making the. application. is also a party. to; the. said: agreement 
- and,- -thirdly, whether the suit is " in respéct of any matter agreed 
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to, be referred.” . There is no dispute.in the- present case that Chakravartti, C.J. 


the appellant and the respondent.firm are: parties to-the arbitra- 
` tion agreement set up by the latter. . The only material question, 
"theréfore, is whether the appellant's suit was one concerning a 
e matter which:-had been. agreed to- be referred, to arbitration i 
"the. arbitration clause. gi ai E Ae te 


- Mr. istics! Bachawat: io that quéstion in. the afirma- 
time. - He read the plaint along with .the appellant! s affidavit. to 
ee , which I have: reerred and camé tothe conclusion that-all the 
‘eitems in- the Statement: of accounts arose out:óf the: coritract of 
: the 13th ‘August, 1949. . It- -may be stated here that- by the terms . 
"of the contract, the plaintiff-appellant undertook: to Supply to tlie 
responderit-fifftn. funds. to .the,extent-of Rs.-35,000/- in.connection 
“with the production.of a-film named ‘-Abarta “and he was to be 
. "repaid out.of the receipts derived from the.exploitation of the’ 
e Pictures in, certain areas contracted for.” Mr. . Justice Bachawat” 
held that “although the contract was dated ithe 13th August, 1949, 
_ ang the period covered. by the statement of accounts commenced 
on the 4th July "preceding, yet there was. nothing to.show that 
“the expenses included in the accounts .had- not been paid by ‘the 
— Appeifnt after the conclusion of the agreement. He held that 
| tff appellant himself had stated. in his affidavit that all the items 
"of money, included in, the statement of. accounts had been -ad- 
. vanced. in - ‘pursuance of the agreement and that.being so, the 
learned. Judge. concluded that. the dispute regarding, the appel- 
.dant's claim must be taken: to have had.its origin in the agree- 
_ment. '» According. to him, :the. statement’ of accounts did. not 
contain an independent, and separate agreement concluded on 
“the yth- of"Octóber, 1950. He appears to haye taken the view 
- that although the-effect-of one of the partners of. the respondent- 
.firm sigiling : the statemÉn?, of accounts. might -be to’ create. an 


d acknowledgement ‘of. liabíli and also; a promise | to pap. it. hadi 
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CIVIL, still to be seen whether the appellant could claim payment. ex- 
a i cept in the manner provided for in the contráct, and that for the 
2 : reason it would be necessary to construe the contract for ehe 


. Sudhangsu purpose of resolving the dispute between the parties. Aocording- 
Bhattacharjee Jy, the learned Judge reached the conclusion that the dispute was 
Mi one within the ambit of the wide words of the arbitration clause 


Ruplekha 
Pictures. which were ‘ aneng out of the contract.” 


* 


— a ` * 


Chakravartti, C.J. — Certain other matters are discussed by the learned Judge in 
` his judgment, but it is not necessary to refer to them, as they 
were not canvassed before us. 
y : » 

On behalf of the appellant it has been argued by Mr. Lahin « 
that the learned Judge, who was dealing with an application 
under section 34 of the Indian Arbitration Act, had only to pay 

4^ regard to the plaint by which the suit had been commenced and 
. ascertain therefore the nature of its subject-matter. He was not 
entitled to travel beyond and to collect either from statements 
made by the respondent-firm or from statements made by tht 
plaintiff himself elsewhere than in the plaint, what the subject-. 
‘matter of the suit was. If attention was confined to the plaint, so ` 
the argument proceeded, the suit could only be regarded as, / 
a suit based-on the statement of accounts and to refer to or de- 
| pend on the contract in no way whatsoever. The contract had - 
not even been mentioned and the appellant had elected to take, 
his chance by suing the respondent-firm on the accounts stated 


/ £ and to stand or fall by his claim, as laid in his plaint. Wh¢ther 
he succeeded or failed, his suit could not be regarded as a suit 
‘in respect of any matter agreed to be referred.” NG 


It was sana on the-other hand by Mr. Basu that in 
whatever manner the plaint might have been framed, some re- 
ference to-the contract was implicit in it, inasmuch as the state-^ 
ment of accounts contained a heading which referred to the film. 
in regard to which a contract had been concluded between, the 
parties. He referred us also to a clause contained in «he con. 
tract which required the appellant to submit monthly statements 
en accounts to the respondentfirm and what he obviously in- 
tended to argue was that the accounts stated was nothing else. 
than.an account made “up in purstlance of, that clause in the 

* contract. In d event, Mr. Bas "broceeded, his client had 


o u 


- 


j / ` f 
4: 
e * 
Var. 95]. ' “HIGH COURT. `’ ' 
. . « . . œ ` . " d 
raised the question im his petitor that the ‘suit had’ been brought CIVIL. 
on the basis of the. centract:- and, therefore, a-constrüction ol the 
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congact in the suit was- inevitable. ' 5^ ^ s qr 1954 
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Sudhangsu 
Had it beeif necessary’ to decide between these rival'conten-  Bhattacha jcc 


tians of. the parties; I would'have to:examine this ‘part of'the ` S 

case in.greatcr:detail. ! Prima facie: at least, it does appear tliat use 

the: .syut was, based purely on a statement of accounts ‘and no ; 

reference tothe contract would be necessury lor the: purpose of Chahkiavartts, C.J. 
*cither decreeing ‘or dismissing: it: -If:accounts had“been stated 

and if the statement ‘had' been signed on belialf-of the respondent- 

firm, there was an acknowledgment of liability and a promise to 
«Pay which was sufficient cause of action, without more, for the 

purpose of supporting’ the suit." Section 34; the relevafit part of 

which I have:alrcady quoted, does not refér to wlrat the ae 

ant: says, but speaks: only of-legal proceedings ‘commenced '' 

respect. of 'any' matter agreed to be ‘referred.”- The’ dedi 

appears to be. to the: constitution ‘of the legal proceedings as laid 

ine the: plaint and if the. plaint:be the sole material -to which 

attention must bo confined, the present suit could in!no way be 

said to-involve any construction’ of or-relerence to the contract. 

There. is, howev@r, a reference to the'film at the top'of the state- 

ment'of accounts and if the plaintiff's 'affidavit^éan ‘at all be 

referred to, a. question may arise as to whether-a‘ dispute regard- 

ing a liability; , said to'ariŝe from a statement of accounts relating 

to ‘advances’ made in pursuance’ of the: agreement, is a dispute 

arising out of the contract, when the advances were being sought 

to be recovered by means of ‘a’ straight. claim’ ‘in ’a ‘suit instead 

of by the method for which the contract provided.” -I-do not, 

however? consider, it necessary to deal further with this aspect ol 

the se, because in my Spin a pH ground is sufficient tor 

its ope JC S ee : 
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' U'I havevalready referred to'the: nature ‘of some"of:the allega- 
Lions, made on behalf'of the respondent-firm- in its affidavit-in- 
reply. There,’ the firm was denying that any accounts had ever 
been stated''in writing betwéen' it and'the'dppellant. ^ The clear 
insinuation' in that statement'is furthér emphasised! ‘or rather re- - 
peated bluntly' whén the: affidavit proceeds io staté' that the: de- 
‘clarant chAllenges the gerfuimeness of the statement annexed to 
ehe plaint, In other wordss y affidavit is charging the ippellant ; 
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“with having set up and trying to.use as genuine a statement of: 


accounts which was not a genuine document at all... ‘The affidavit 
alleges further that the entries contained in the statement, ol 
accounts are false and that the appellant has shown therein a 
sum of Rs. 15,000/- as paid by him without payfug it. Clearly, 
the affidavit is charging the appellant with having manulacturéd 
a false statement of accounts and with trying to use it as a 
genuine document in a Court of law and further with haying 
made false entries.in that account which he was putting forward 
as true. These allegations clearly put the charaeter of the ° 
appellant in issue and put him’ on his‘detence against serious 
charges. zd 
The principles which, the Court has, to follow when it finds 
such allegations made before it on an. application for a stay of.a 
suit were laid down by the great Master of the Rolls, Sir George 
Jessel, in the:case of Russell v. Russell (1), and they have never 
been dissented from. It was observed in that case,that where 
fraud was charged, the Court would in general refuse to send the 
dispute to arbitration if the party charged with the fraud. desired 
a public enquiry. A distinction was made in respect of the case, . 
where the party, charging the fraud, objected to arbitration, but 
that case may be left on one side as it. is not the case here. With 
regard to the other case, namely, the case of a party charged "with 
fraud objecting to atbitration, Jessel M. R. observed as follows: — 
" Where the party. charged with, the fraud’. desires iu? 
I can perfectly understand the Court . ‘saying. ‘I will not 
refer your character against. your will to,a private arbitifitor.' 
It seems to me in that case it is almost a matter of course to 
refuse the reference." g way g ae 
t r ooa i 2 ; ; ed | 
To my mind, the principle applied by Sir George Jesjel,in 
Russell v. Russell (1), ought to apply in the present case. In the 
first place, to say the least, it is by,mo means clear that the, suit 
is one in respect of a matter agreed to be referred. In the second 
place, there is, a, fairly substantial sum. in the claim .whiéh, is, 
in excess of the amount covered by the contract. But the con-^ 
sideration which must overweigh all is that the respondent, by 
making allegations of a’ serious character, has put the reputation, 
° ME ERN Í * 
(1) (1880); L.R. 14 Ch D, 471°. » EE - i 
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for is granted. 
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fhd the character of the appéllan¢ ať'stake and in such circum- Crvi. 
stances the Court will allow him an opportunity to have his im 
character vindicateg-at ‘a ‘public trial‘ and' not send him to a aii 


private tribunal with all the disadvantages incidental thereto. ^ Sudhangsu 

‘The: jurisdiction ütider.sectior 44 of thé Indian Arbitration Act. Bhattacharjee 

is only discretignary, because the section only says that the Court i ' 
e may make an-order Staying the proceedings:” ‘ In my opinion, Berto. 

the present case is one where the discretion should not be deus 

exercised.in favour of staying the proceedings, but should be Chahiawntti, C.J 

exercised in : favour of refusing stay. The attention of Mr. 

' Justice Bachawat does not seem to have been drawn to this aspect 

of the case and the learned Judge had no occasion to apply his 

mind, to.it. In my opinion; this aspect ^of'the case is crucial 

and'the order I have .própósed. is the "only order which the facts 

” Wouid justify. ^ — 
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. In the, result, this, appeal i is. allowed, iti Sud end and order 


of Mr. Justice Bachawat, dated the 27th June, 1953, are set aside 
and the respondents application under section 34 o£ the Indian 
Arbitration Act is dismissed, — ' 


The appellant, will ie his costs here and below. 
y abe c/c 4 b 
Mr. Basu asks for three weeks’ time within which his client 
‘may be allowed .to file its “written státeinerit. The time prayed 
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8. R. Das Gupta, J.:—1 agree. 
3$ ca 33 t RC on FS MILI E 


i ti 


rif; 


Roy Chowdhury & Co.: , Solicitor for the Appellant. 


e 5. C. Roy Chowdhury: Solicitor for the Respondent. 
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S.G.P. i - : Appeal allowed with costs. 
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Calcutta, Thika Tenancy Act 1949—Efects of the Amendment Act of. I953j— 


Suit pending at^ “the. time of coming. into operation of 1949, Act—whether 
ur sudi tases tenants can- clam" the: benefits of the Amending Act f, 
"11953. GELS p s rE ne "d a as oe eae 
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(A. plain leading: of, Section 5 ofthe; Calcutta Thika: Tenancy Act: 1949 
{as amended- by the Act VI, of 1953) seems, to, negate tthe idea that! it is 
“applicable only to suits instituted alie 28-3- 49. Section 5, as it, stande new -° 
alter the amendment, does not say in terms that it is to apply only to suits 
instituted after that date. On the contrary, the section is conclued in 
.Beneral, tex ms:making;: it 'applicable'to all. cases: where a'landlord wishes to 
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eject a tenant. ,, E pum Mo Wu bof sth ae es Hs 


t k - - 


if us 


etm ETT T P UY 

A ‘thika t tenant 15 entitled T dic benefits of ‘the, Amendment A Act of 1953 

even in cases where a suit for ejecument had been instituted against him 

before the 1949 Act came into existence but which was pending before the 

Act came into. force... Had‘ it not been. the intention-iofthe Legislature 
it would have Tm in clearer accents in the Amending Act. 
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an Appeal by, tite Defendant "Tenant. XE 
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The material facts will appear from’ the judgment. e 
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The judgment of the Court was as follows: — 
j s 
* Appeal from Appellate Decree No. 590 of 1952, against the détree of Sri « 
A. N. Lahhi, Additional Subordinate Judge, Fourth Court of Zillah 24- 
Paiganas al Alipore, in Title Appeal No. 595 of 1951 dated the 21st of April 
1952, affirming the decree of Sri Sankar Prosad Chatterjee, Munsif third 
Court at Alipore, dated the s8th of May 1951, - " a 


* 
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, B.. K. Guha, J.. :— This, ; appeal by the defendant arises out 
of a suit for ejectment and for. recovery of damages. : The appeal 
is being contested by the substituted, respondents*who purchased 
the "disputed property during the pendency of the'appeal in’ this 
Court. : Phe original suit. was filed before the Munsif, grd Court, 
Alipóre. on 26-3-48. The. suit was.decreed 'on contest on 28-5-51 


" and the defendant. was directed..to:vacate the suit land within 


‘go days., Mesne profits .were .also ‚decreed in favour ‘of: the 
. plaintiffs. , There, was.an appeal: by.;the defendant: before the 
‘District Judge and this appeal was heard.by a Subordinate Judge, 
Alipore, who dismissed- the same on 21-44-53. "Thereupon''the 
present appeal was preferred by the defendant before this Court 
On, WOES isses, T M D = Aa ZI T 

i ; "t sgg ed ' 

* The plaintiff's case is s briefly that the. AE ds:a | thika 
monthly tenant whose tenancy-has been determined by notice. 
The notice was purported, to have been served.on 271-48" requir- 
ing the defendant to, vacate, the premises onthe expiry of the 
same. month. | . The ,defence ; inter, alia. was that the defendant 
had; constructed substantial structures on the ‘land, that -the 
- notice ; ; was , illegal and: insufficient. and . that, the plaintiffs had 
granted a 20, years; lease in; respect. 'of the» land in question. 
According. te the defendant there..was a registered ' agreement 
for a Jease executed: with the knowledge and.consent.of the.plain- 
tifs. ‘The defendant further set up a plea under section ‘543A 
of the Transfer of Property Act. The defence contentions were, 


however? negatived by. both the courts below: and :the.suit de- 


creed in. favour ‘of , the: plaintiffs.. The suit which: had been 
filed, as stated before, on 23-23-48 before. the Thika Tenancy Act, 
1949 Or, for. the matter of. that,; Ordinance of 1948 came into 
C DE "was iried.by, the. learned -Munsif ‘according ‘to: the 
agdinary provisions of law, and,not under the provisions of. the 
‘Thika Tenancy, Act... Wy NG e toa Eo agag MS NONE x vg 
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"us T On behalf of the.defendant ese Mx. ‘Banetjee contends 


that, by reason of the.enactment of thé Calcutta. Thika ‘Tenancy 
(Amendment), Act, 1953 which. came. into force on 14-3-53 during 
the pendency: of, this, appeal : the. defendant. ris, entitled: to-the 
benefit, of, the provisions of, that Acto: His contention is that 
,even,according to,.the; admissions of: the plaintiffs, as ‘contained 
-in the plaint the. defendant.is clearly:a: Thika tenant according 


CiviL 


emba (S « 


1953. 
Madanlal 


Bhanaranka alias 


-Bhaneranla 
v, 
Radhaballav 
Poddar & ors 


makaman. 


B. K. Guha, J. 


eaten ree, 


August, 28. 


54 THE CALCUTTA LAW JOURNAL. (Vol. 93.« 


Civi to the present definition of the term under the Thika Ténancy 
€—— (Amendment) Act 1953. That this is so, that the defendant is a 
cox thika, tenant.according to the present difinitien is clear enough 
Madanlal and it'was also the case of the plaintiffs in the plaint that the 
Bhanaranha alias defendant was a thika tenant. Mr. Banerjee has not challenged 
-Bhancranka the findings of the Courts below regarding the ofher' aspects ol 
ius cise the case. He has contended, however, ‘ that the ‘defendante 
Poddar, & ors -appellant is entitled to the benefit of the Thika Tenancy Act 
—— as amended. and the argument before me relates only to ground 
Guha, ^J. No. 7 of the Memorandum of: Appeal. That' ground runs as 
follows: |. ` d S s 


$ 
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" For that it should have been alternatively held that 
the defendant was a Thika Tenant and the suit as framed, 
: was not maintainable and the notice was bad.” 
. Mr. Banerjee contends that the result of: the ‘combined 
operation of Section. 8 and the proviso to sub-section 2 of section 
.1 of the Thika Tenancy (Amendment) Act; 1953 is that the 
present Act is to be governed by Section 5 of the Original Thikae 
Tenancy Act, 1949 (as amended by'Act VI of 1953) arid therefore 
as the case was not, filed before the Thika Controller but before 
the Munsif the latter had no jurisdiction to try it and all that he 
could do was to return the plaint to ihe filing poe for pre- 
sentation to the Controller. 

The next contention of: Mr. Banerjee is that even ‘if the 
learned Munsif had jurisdiction to try the suit be should have dis- 
missed: it because of non-compliance with section 3(4) of the'1h49 
Act as amended, first because: the plaint simply averred that the 
landlord. wanted khas possession of the land, that the landtérd did 
not; state specifically in the plaint that the land’ was required 
by the landlord for his own occupation or for the purpose of 
building on the land or otherwise developing the land by dis- , 
continuing letting of the land:to Thika tenants: nor was it stated 
that it'was: proposed: to: discontinue letting of the:land to thika 
‘tenants. In other words, Mr. Banerjee's contention regarding 
this aspect of the case is that the, requirement for khas possession 
is.not identical with. requirement “ for. his own -occupation " 
and, moreover, even if requirement for khas possession is' held to 
be identical with requirement “for hisvown occupation "there 
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must be, averment |; and proof that, the, landlord contemplated Civi. 
discontinuing letting to thika, tenants. Mr. Banerjee's conten- 

tion “is ‘that the phrase, * discontinuing letting to thika tenant " ' Eid 
qualifies not. only the phrase-! * otherwise developing the land"  Madanlal 


but also the ‘ether clauses, of Sub-clause (IV), i.e., the landlord Bhanaanka alias 
ahas to prove that the land is required by.the landlord: for'his — Bhancranka 


v. 
own occupation by discontinuing letting it to thika tenants and Radhaballav 
SO On. , , "uL NM DoD EET JI ee l Poddar & ors. 
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The second, branch, of Mr. Batier eee: acum is that the D: K. Guha, J. 
sult was in any, case liable. to dismissal because section'4(b) which 


requires, vat least , three months, notice was not complied. with in 


the present case. 
e 


s oi 


As regards the first contention of Mr. Banerjee to the effect 
that, by. reason of section 5, the Munsif had no jurisdiction to 
uy. the suit Mr. Biswas for the substituted respondents contends 
first. the defendant i is éstopped | from,contending that the present 
suit is governed by section 5 or.for the matter of that -by any 
provision. | of the Thika M'enancy Act. | His; second contention is 
that even if it be held, that: the defendant j is not estopped neither 
section 5 of the Thika “Tenancy Act, nor any, other provision of 
that Act is applicable, to a suit like,the present one which was 
instituted „before 28-2-49, when, the 1949-—Act came into. opera- 
tion, but such a suit is to be tried by the ordinary court under 
the provisions of the ordinary law. 

E *] propose tQ (deal, with the first contention ol Mr. Biswas 
regarding the point of estoppel. The point arises in. this way. 
As hds been mentioned before the. present .suit, was: instituted: 
of ass 8p that. is, even before;the, promulgation of.the West 
Bcqgal € Ordinance A, of. 1948 which was followed by the Calcutta 

, Thika, Tenancy ‘Act (West Bengal, Act IL.of 1949). The suit 
was pending. at the time when the Calcutta; Thika ; Tenancy Act 
of 1949 came into, existence. _, Thereupon, the plaintiff , filed a 
petition praying f for permission to amend the, plaint in order:to, 
bring i4 in, conformity with the, provisions of section 3, of the 
Calcutta Thika, Tenancy, Act,. 1949. This petition was filed 
on, the oth of April 1949., This prayer, for, amendment was, 

howeves "vigorously. opposed by the;defendant, who stated inter 

e alia in his, objection: petition dated). 27-5-50.that the property 
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Civit. in suit could not come under the puiview of that Thika T cnaucy 
a ; Act, 1949 and as suclr the amendment sought “to be introduced 
es by the. plaintifl. was' not. permissible. "The question came up 
Madanlal = lor hearing belore the learücd Munsif who disposed of the 
Bhararanka alasqnatter by his order dated 3650 The relevant portion of the 
Bhaneranka — order may pe, ‘quoted; : 2 dl 
v. " 
« | s | 
Radhaballav. PEN à 
Poddar A on: Fhe learned Advocate for the defence contends that 
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the case does not come within the purview of the Calcutta 
Thika Tenancy Act, 1949. ^ The learned Advocate for the 
plaiutiff petitioner takes the ‘defendant opposite party at 
his word and submits that he would not” press for the 
prayer for amendment.” 


' "On a pei usal of the pleadings it is apparent that the 


; ' EE xm dé ud 
case docs not come! under: the Calcutta Thika Tenancy Act. 
It is also the' common case of the parties that the suit’ 


should be.iried under the'géueral law and not under the 


. Calcutta Thika Tenancy Act, 1948. The order of traus 
lerring the suit to the file of the Controller is obviously 


mistaken and should be vacated. Hence by exercise of 
inherent jurisdiction: I correct the mistaké and order that 


‘the suit be withdrawn from the file of the Contfolle£ and' 


restored to the original file and number. The prayer for 
amendment iş- rejected as not pressed." ` be x 


t * 
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It may be mentioned incidentally that the suit had been 


transferred by the learned Munsit ‘to’ the ‘file of ' the Con- 
troller by his order dated 23-12-49 in view of the passing of the 


Calcutta’ ‘Thika Tenancy Act: The circumstances set forth 
above provide the foundation for Mr. Biswas’ argument that ' 
the defendant is estopped from contending now that'be is en- 
titled to the benefit of the Thika Tenancy Act. In my opinion 


this contention based on: the ground of estoppel cannot bé up- 
held and forthe following reasons. There is the general prip- 
ciple about no estoppel ‘against statute. Secondly, at the time 
when: the ‘defendant ‘was "resisting ' thé plaintiff's prayer for 
amendment 'of the plait the' law as regards what exactly was 


meant by a Thika Tenant was according to the interpretation 


of he same by this Céurt, different iron what it is now *accord- 


ing to: ass present amendment of dhe Thika Tenancy Act. 


* 


e 
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Morcover, the specific case of the défendantiat the:time:was that 
he had a lease for ef years in, bis favour and as such he was not 
a jika tenant, , Further more, his ;contention at the. time» was 
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that theecase, does. not some ,within ,the purview: of the Calcutta Bhanaranha alias, 


Thika Tenancy, ‘Act, 1949, that is, the Thika ‘Tenancy: Act as: it 
(fen stood. | He, did not commit himselfjthent-to the: position 


that he, could not be a thika tenant if.the law were altered Poddar & ois. 


subsequently... Under these circumstances.I am of opinion that 


Bhancianka 
Ve 
Radh aballav 


mamare HIR. 


the, doctrine of estoppel cannot operate. against the defendant P. K. Guia, J. 


` appellant aid preclude him from contending. now, at.:the time 
of this, appeal. that he is entitled in spite of that:had happened 
before to take up the position. that he is a.thika tenant under 
thg present law, and,as such entitled. to the benefits: conlerred 
upon such, tenants, by, that, law as. it, japones NOW. v o 

"t TT nr. pot A ge quic. vester vs 

This, brings me ,to,.the second contention ‘of (Mr. Biswas 
that, neither, section, 5 ofthe ;Ehika ‘Tenancy, Act as amended 
nor any ‘other provision, .of that, Act 1s applicable to;a suit like 
the present one which was, instituted. prion:to 28:3-49 when the 
original Thika /Tienancy, Act,:namely Act Jl. of. 1949: came: into 
existence, "put such a suit,is.to. be, tried iby the. ordinary: Civil 
Court under (he. provisions of the ordinary law. A plain read- 
ing of section: 5 would seem to negative. Mr. Biswas contention 
that it,,is,,applicable. ouly , to suits instituted | after 28-2-47. 
Section 5.a5 jt stands now, afte: amcndment. docs; not say, in terms 
that it is to, 2pply.only:to suits instituted, alter that date. On 


"Lalo 


the copuary, the, section is couched in gencial iterms making it, 


applicable, to all cases. when a landlord .wishes to cject a tenant, 
but then Mr. Biswass ,argucs—what, was than. the. necessity of a 
provision like section 29 in the original Act?.,, Mr. Biswas con- 
tends further that; the very fact. that a, section, like}.29. providing 
for. th@ application of the 1949 “Act to a. pending suit was enactcd 
strows that it, was, not. the. intention, o£ the: Legislature that scc- 
tion .5;per se' would, bc, applicable .to pending suits...;Pursuing 
‘hun (ne ob atgumient to, its logical, conclusion „Mr. Biswas -con- 
tends. tha? now, that-sections 28 andi 29, have ¡been omitted from 
the 1949 Act (vide section,,8,' of, the; Calcuttai/Fhika Tenancy 
(Amendment) Act 1953 section 5 as it stands now can only mean 
that it .is.not applicable to,a suit like. the present ione instituted 
prior, to 28: -2;49' with the result, that, the.ordináry Civil Court is 


ihe proper. forum for the triad, of such, a suit. mq "IE 


* 
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I am'unable, however, to assent to this ‘construction ol 
section 5. .Dy reason of the proviso: to” section 1(2)° of the 
Amending; Act, eg. Act VI ol 1953, it is' to be held that on 
38-2-49 (when the 1949‘Act'camie into force) thg Thika "Tenancy 
Act stood without sections 28 and 39 of the 1949 Act. In other 
words, on that date' the law was'thát a landlord wanting to eject 
a thika tenant was to apply to the Controller: The question 
was that was to happen to suits like the present. one which had 
been instituted «prior to that'dàte.'* Under the 1949 Act there. 
was special provision! for such'suits contained iù sections 28 and 
29. Those provisions have, howevér been delted by ihe Amend- 
ing Act. Such suits, if pending, cannot be transferred to the 
Controller under section 29, nor if already decreed bclore 28-849 
can the decree be’ rescinded or varied under section ‘28. Was 
it theu the intention of the Legislature that in such cascs a Thika 
tenant would: be deprived of the various ‘substantial benefits, as 
for instance, compensation foi ‘structures (vide section 4 proviso 
IH): which have been conferred upon him by thé 1949 ‘Act? In 
my opinion such could not be the intention of the Legislatuic. 
I anr constrained therefore, to hold that a thika tenant ‘ol such 
nature is also entitled to the benefits of the Act even in cases 
where a suit for ejecunent had been instituted against him 
before the 1949' Act came into'existence but which ‘was pending 
before the Act came into force. Had it not'been the intention 
of the Legislature it would have spoken in clearer accents in the 
Amending Act. J uphold, therefore, Mr. Banerjee’s argument 
that the learned Munsif had no jurisdiction to' try the’ suit by 
reason of section 5 (as amended) of the Act. The nett ‘result ot 
section ı(2) proviso and section 8 of the Amending Act in: so far 
as its effect on section 5 is concerned is that the decree passed 


‘against the defendant has to be vacated as' being passed by a 


court without jurisdiction: "The decree: passed by thé lower 
Court must, therefore, be vacated and: the learned Munsif will 
have to return the plaint for refiling it'before the Controller. 
This would appear to be an unfortunate result involving waste 
of labour, time and money, but this, it seems to me, » the logical . 
result of an: ilt dratied Spree of ' legislation. 


! rj 1 1 tig hi 1 


‘ It remains ‘for me ‘now to' insta of another argument of 
Mr.’ Biswas. ' The appeal jn: the Jower Appellate Court was 
decided on 214-52 and ‘the présent appeal was filed, in tinis 


e 


* 


*c ed . 

Deal on 16-5-52 Mr. Biswas has contended that thought it was 
open to the defendant to take advantage of the provisions of 
section 5(3). of the Calcutta Thika, ‘Tenancy, (Amendment) 
Ordinance of 1952 “which gave him, (ime to apply before the 


MM 


Madanlal 


Court within three months of the Commencement of that Bhanaianka alias 


ordinanee—that Ordinance, it may, | be, noted, came into opera- 
tion with effect trom 21-10- 52—the defendant did not avail him- 
sHf of that provision and, is, therefore, precluded from claiming 
benefit in the present Act. I am inclined, however, to agree 
with. Mr. Banerjee that simply because» the defendant appellant 
did not choose to avail.himself.of that remedy by way of section 
5(2), of the’ Calcutta Thika Tenancy (Amendment) Ordinance 
1953 he is not ‘shut out Írom claiming the benefit of the sub- 
sequent. Calcutta Thika Tenancy Ámendment Act, 1953. I do 
gt find any provision anywhere which deprives the defendant 
of claiming, the benefit of the. present Amending Act: This con- 
tention of Mr: Biswas; rena must accordingly be megatived, 

“As ‘regards the. other, ` points | canvaysed before. me by. Mr. 
Banerjee it is not, necessary, for me to express any opinion at this 
stage and as such I Hp HORE gongd 80. 
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Hu qp máy. TUR that’ ‘another point which has been urged 


before me by } Mr. Baneij jee is that as, the substituted respondents 
acquired , the interests of, the plaintiffs. during the pendency ot 
this appeal in this Court they are not entitled to claim mesne 
eprofits for the period prior to their purchase unless and until 
they prove that they have' such a right according to the terms 
of their conveyance, It is not necessary for me to express any 
opinion on this point either apari! from mentionitig this con- 
tention, fs tee 1 Mg JP Ee Er ae ga 

a The result, therefore, is that the appeal is allowed, the 
judgments and decree of tlie lower courts are ‘set’ aside and the 
plairft is directed to be returned lor pening it before the Con- 


troller.: TELE AN 4 i aab k th na 
In the circumstances, there will be nó order as to costs in 
thiseappeal. 


Lefvé to appéal under clause i5 of (he Letters Patent is 
prayed for and is granted, tae ee 
SGP ot pont. s o0 Appeal alla | 

= ; - Leaye granted for Letters Patent Appeal. 
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‘dated the sgid of May 1950. 
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us Before Mr. Justice P. N. Multas and | 


AM. n jac Justice = K. Seri. . 
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West Bengal Premises Rent NAN Pas nce iei etie against 
eyectment under Rent Act: of. 1948—Ipso facto determination of ten’ 
„ancy unde 1943, Act—-Tenant oidgred to deposit nent "under. section 
18(5) of the 1950 Act—Tenants: faite to make deposit—Whether the 
tenant is entitled fo pray jor r relief against gject ment fo: the second 

© dame — P Rs mE n 

: ai S "S i = IA “e. 

Where the tenancy.,was ipso: facto , determined -under- Section 12 3) ol 

the Rent Act, 1948, and the tenant, on, the coming into force of the 1950 
Act, prayed for relief against cjectment, under Section 18(5) of the later 
Act, and was ordered by the Court to deposit the mrens of rent but failed 
to do «sd, and where the tenant prayed for ithe second ‘time for felici against 
ejectinent. unde Section. 18(5) ol the: Rent Act of 1050: A. i j 


5 Um e, 
t uo E i - FE 


TE IPLE. 

Held. Ti the tenant has been afloided full opportunity to avoid eject- 
ment ny. making the necessary deposit but has failed. tọ avail himself of the 
same,’ he is nót 'entidéd to apply again lor the said ielicí. The statute 
contemplates the ‘affording of onc opportunity under Section 18(5) and, 


if, that, is: allowed. 10:pass,'the defaulting tenant is not entitled to' a second 


indulgence, $ 243 i n de + E + ; : 
! TT £. e wm pubs oce eee 
Appeal by, the tenant Defendant, NAH o 709 
} owes dest tu 2 e" 
Suit lor  ejectment by the, Landlord. gal WE 
The material facts will appear from the jndgmeng, 
te - 1 i a e 


Niipendia Nath Sen. [or the, Appellant. , . TE 
` e 
Ajit Kumar Dutla, Ashutosh Ganguly, Ni mal Ch. Chakra- 
varly and Bhuban Mohan Saha for, the Respondent. : 


1 @ et 
* Appeal from Appellate Decree No. 537 of 1951, against the decree of , 


Prattiatla’ Nath Lahiri, Subordinate ‘Judge, First Comt of ‘Zillah ` 24- Parganas, 
in Title appeal No. 678 of 1950 dated the 5th' February 195r, affirming the 
deciee of Gouranga Bhusan Ghose, Munsif ist Additional Couit, Alipore, 


* 


Vor., [ I | 


to. iconsidered. ii S ons 
e 
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dis rane judement of the Court was. as’ follows: —1 a0- s% 
ana c0 da ed eee xs pef due Sis dé tad p Qe 
" P. N. „ Mookerjee, d.: In .this»;appeal by. the tenant 
defendant some aspects. of the statutory provisions contained 
Miter alia in. section 12(3): of the: Rent Control Act of’ 1948:'and 


sections, .14(5), and. 18) of the. Rent Control. ‘Act: of: 1950. | fall 





ipid tat P4 ues 
a z na) t hjp i i a prn da IN isda "ME Tm 
The, material facts are now beyond dispute d d are as 
fd:ilows; uns! cq ka $. RATEN E ta Mi b's he P oue ^ 
B 4x Her Siow gea abr sees Line adis 9.24 excu Kr us 
s. The appellant Was a monilily: tenant under the coroner 
janglar, in respect .ofia portion of premises-No.: 3ByNakuleswar 
Bhattacharjee Lane, at:a-rent of.Rs! 930/* per month. ‘The 
* tenancy, was;according to: the: English Calendar and the appellant 
failed ito pay or. deposit, int accordance with the ‘provisions of the 
prevailing. Rent Control legislation the: rent at least’ from April 
1949: whereupon, of three: months’ ‘consecutive ‘default; namely, 
from April.to: June.: 1049, his: tenancy became ipso factodeter- 
, mined. mndex.the Rent Control i&coiof 1948 and the: respondent 
" brought Ahe ‘present suit: for: cjectment, »arrears: of rent and 
mesne profits on the aste Angust 1949..* Various’ defences, raised 
tò the suit, «gre negatived by .hedearned-Munsif who eventually 
decreed: the suit jon the .2gndh May:r950. 7 In the meantime: the 
rent Controli Act of-ag50-had come -into operation on the 31st 
March: 1950’ and, ias 'thesuit was admittedly. pending on that 
date, ihe learned. Munsif.on :the' defendant's application, gave 
him. permission, (vide order-No. 11, dated -31-3-50) to make: the 
nesessary deposit under section. 18(5),of. the: Act!to avail himself 
‘of the benefit. of,-the.said statute.and: obtain: relief ‘against eject- 
ments The deposit however; was not made and;, in. the result, 
the ai ay ccc as aforesaida — 77 e oi ois oad 
Us xac wwe NONE Poida Op LEAD ten Gadi’ ae a 
* There. can be: dod that the decree was rightly made 
edis learned: Munsif. -The suit! was: filed. on the 15t August 
1949 when the Rent Control Act..of.1948 was in force. The 
case would, therefore, be governed by that Act except so far 
as the ipassing of the -Act' of. 1950 during its: pendency. affected 
it, in. law. It cannot :be. disputed. sthat,.at ithe date of;the suit, 
the appellant had made the requisits default: in the .payrhent of 
rents of, three consecutive,months, namely, April, May and June 
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Mukherjee. 
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CIVIL. 1949, and his tenancy had thüs ipso faclo determined under 
id section 12(3) of the said Act of 1948. It is true that the res- 
ae pondent served no proper or sufficient noticéit6" quit ‘upon the 
Sukumar Sen appellant but, in a case of ipso facto determination ot tenancy 
y under the statute of 1948, no-such ‘notice is‘ plainly necessary. 
Amrita Lal The tenancy terminates by reason of the statutory provisión 
Mukherjee. 
E alone and, once the requisite default in the payment of: three , 
P. N. consecutive months' rent in respect of the rented premises is. 
Mukherjee, J. committed, the interest of the tenant in such premises is “ipso 
facto determined " and he is to be no longer “ deemed to 'be'a 
tenant.” "This is expressly provided in the statute itself and no 
clearer words would be necessary to indicate the immediate 
determination:of the tenancy.. As soon, therefore as the default 
was made the appellant became a: trespasser and:no notice what- 
soever was at all necessary in the. matter. There was: nothing,” 
except possibly section 18(5) in the Rent Gontrol Act-of 1950, 
which had come into force on the gist’ March 1950 during the 
pendency of the suit before the learned ' Munsif, to affect this 
position or to revive or restore the appellant's tenancy: Even 
with regard to the said section 18(5) of the original Act of 1950, 
this Court held in the two Special Bench cases of Sm. Nandorani 
‘Dassi v. Satya: Narayan Harit (1) and S. B. Trading Co. Ltd. v. 
Satyendia Chandra Sen (2), that the said section bad no appli- 
cation to cases.of ipso facto determination of tenancies under 
section 12(3) of the 1948 Act. The position, however, was 
altered by the later Jegislative amendment of the Rent Control 
Act, namely, the Amending Act 62 of. 1950, where, by the com- e 
bined operations of sections 2, 4 and 5, the provisions of section 
-18(5) were made applicable to such cases with full retrospective 
effect, that: is, from the commencement of the. original Act iof 
1950. The position in the present case thus was that the 
appellant was liable to be ejected subject to: the relief, if aay, 
available to him under section 18(5) of the Rent Control Act of 
3950. That relief was oflered to him by the learned. Munsif 
but he failed to avail himself M the. epee: and the eject- ` 
e ment decree rightly followed. Sa, gt E ay 





Before the NET there.was also'a defence plea of waiver * 

on the part of the plaintiff. respondent of his SEDE to eject:the 
Q)' (950) 54 C.W.N. 735. i | 
(a) (1950) 54 C.W QN. 756; 86 C L.J. 46. ko wi e UE ae PH 
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defendant, „This was, based: on the insufficient ‘notice to quit, 
Ex. 1i which, was; served on, the defendant, claiming rent up to 
«he 15th July. 1949, and the: ‘argument was that if the’ tenancy 
had Sterminated under, ‘section! 12(3) of. the Rent Control Act 
of 1948, it must have so, terminated on the expiry of June 1949, 
the relevant three,.consecutive months of default being April 
May;and June 1949 and; that, accordingly, demand. of rent for 
the next fifteen days;of July 1949- amounted to:a waiver of thc 
statutory: lorfeiturc...,ceI'his argument was rejected’ by the learned 
Munsif and in our opinion, rightly, as in this case there being 
no contract.to the contrary, the rent for June:1949 could have 
been paid, under, the relevant.statute:on or before the 25th. of 
the following month. ., The final default, requisite under section 
12(8),0f the, 1948, Act, therefore, occurred. only on the:cexpiry 
of the 15th, July, 1949, and not before and: in law, therefore tlic 
tenancy subsisted upto the 15th, July 1949. The:claim,fot rent 
upto this stage was, therefore rightly made by the plaintift 
respondent and no question of waiver at all arises and the 
learned ‘Munsif committed no error in rejecting ‘the GEDANG 
Ben in: that, behalf, « — es c tai Rod ' 
SU Hub D em a ss "m" 

IE du TUN cis the learned Subordinate Judge the 
dclendant appellant reiterated his pleas, based: on the questions 
of notice’ and waiver !but the same were rejected.: For reasons, 
already piven, that: decision also must be nee to. be correct. 


ei) i sd, Tad t ery Pai : , { * f 


"e ‘Thes defendant-appellant also. olie again before the 
learned: Subordinate’ Judge for-relief ‘under section 18(5) of the 
Reng Control Act of 1950: "This application was made under 


the: new amended’ .séction 18(5) the Amending A'ct'62 of 1950. 


having, Come. into force in the meantime. ‘The learned Judge, 
h&wevcr, held that in: view of what had already happened before 
the learned Munsif,. namely, that. the'appéllant had been 
afforded full. opportunity to “avoid ejectment by making the 
necessary deposit but had ‘failed to avail himself of the same, 
he. was not entitled to apply again for the said relief. In our 
opinion,! the learned» Subordinate Judge took the correct view 
of the law in” the circumstances . of -this case. ‘The amended 
statutory provision‘ was given, .as)we have. already. said,. full 
retrospective: effect, ‘that «is, ffom «the. fommencement: of the 
original Act of!1950% when the suit was; pending- before the 
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learned: Munsif.: : The latter’s order, therclore, , allowing the de- 


fendant to make the necessary deposit to avoid ejecument "Was 


validly passed but this opportunity; properly granted, was not 
availed of by the defendant. The statute; ‘so ‘it seems ‘to ‘us, 
contemplates the affording of one: opportunity under ‘section 
18(5) and, if that ig-allowed ‘to pass, the defaulting tenant is not — 
entitled to'a second ‘indulgence. "The defendantappellant's 
application under section 18(5) of the Rent Control Act wds, 
therefore rightly rejected by'the' learned Subordinate Judge. 

» The objections, which "we have: discussed above, ‘to the 
plaintif's claim ‘for ejectment comprise all the points which were 
urged before us by the léarned Advocate for'the appellant. We 
have held above that there is no substance in: any ‘of the said 
objections and: we have ‘alicady bn our reasons lor’ that view. 
This: ie Laa ‘must, therefore fail: Mi, ee E | 

soa < E aet tu (c1 yr db yen US ner pe 
mic E a b x T atten IMS CE, 

"Before concluding, we ought to mention that, in this case, 
there was an order by this Court under section 14(5) of the Rent 
Control Act, 1950 directing the appellant to make certain dce- 
posits at: certain: times. and. providing further that,-in case ot 
any default. on his.part, his defence to the plaintiffs claim Lor 
ejectment would “be struck out”..and ‘he would “be placed 
in the same position as il he had not-dcfended the claun to’ 
ejecument in the Utal Cout.” On the strength of this order 
the respondent raiscd a preliminary objection at the hearing pE 
this appeal aud he had also filed: previously an application for 
the purpose on 4-4-52 that as admittedly the appellant, bad 
committed defaults: in the carrying qut of that order, no hearing 
of the appeal was either necessary or possible and. it had only 
to be dismissed. The appellant did not deny the defaults but 
it was contended: by his lcarned Advocate that the effect of the 
order was only this. that he would have to argue the appeal on 
the footing that the trial court's decree was ev-parte and ‘he 
would not be entitled to.refer to or. rely upon: either his cBents 
written.statement'or the evidence adduced by him. He, how- 
ever, urged: that inspité' of his.client's inability or failure to 
carry ‘out the order of this Court, passed under section 14(5). of 
the Rent:Gontrol Act*of 1950, he was'not absolutely debarred 
from pressing’ his appeal or urging the di$missal of the plaintiffs 

e 


* 
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suit On pure pos of law, arising on admitted facts or on the 
plaintiff's own case or,materials, and. the, learned Advocate 
relied à upon the decision of Sarkar J. in the Case of S. B. Trading 
Co. Ltd: v. Olympia Trading Corporation Ltd. (1), in support 
of the position? taken. up by him. It appeared to us that the 
terms of | the order of this, Court, under section ,14(5) were not 
very clear so as to point ‘necessarily to a dismissal of the appeal, 
as urged by. Mr. Datta for the respondent. We accordingly 
decided to hear the appellant’s Advocate as “Amicus Curia to 
avoid prejudice or injustice without disturbing the order of this 
Coutt and we have heard him fully on all his possible conten- 
tions, We are however, as stated above, unable to accept any of 
the said, contentions; for reasons, already. given. . 
“4 . r 

In the result; therefore, this appeal must 'fail'and it is dis- 


"missed with costs. * 
` « è + ws ee e y og Tete t è gacctN 
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| What we, have said above also disposcs of the. Respondent’ $ 
cennected application filed :on- 4-4-52, to which «reference has 
béen made by tis in' the ‘course ‘of this: judgment and which was 
ordered by this Court to come up for hearing along with this 
appeal, (vide osder dated, 23:4;52) and no further order is, neces- 
AE on that. apical I m | 
ede i i 3 fey ug un : % oin $a 05 L n E ! 
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d Before Mr, Justice S. R. Das Gupla. E 
t li f r A 1 pt 004 2 
Messrs, SHAH & COMPANY, — "* 
v. ik 


Messrs. ISHAR SINGH KIRPAL SINGH &'CO. "* 


Arbitration—Section 30 and 33 of the Indian Arbitration Act, sto pe, of— 
Challenge to the validtty of contract or arbitrators’ ‘jurisdiction, 
whether can be a, ground ‘of an application under sectien 30 of the 
Arbitration Act. B uu" . 

Linutation—Article 181 of the Limitation Áct—4An application wider section 
33 of the Arbitration. Act, whether ruled by Arücle 181 of Limitation 
Act—First Schedule to the Limitation Act, whether t now relates 
exclusively to applications unde: the Civil Procedure Code. . 


Where the pctitioner’s case is that the arbitrators had no jurisdiction 
to proceed with the reference or to make an award and the award, therefore, 
is a nullity, an application should be made’ under section 33 of the Arbitra- 
tion Act for the determination of the question as to: the existence, effegt 
vi validity of an arbitration agicement and/or of thc award made, by the 
Arbitrators. " ; " 4 

The power conferied on the Couit to set aside ari award under the 
Act picsupposes the existence of valid reference" and: if^ these is. no' valid 
yclerence or no refernce at all then the award is a nullity and a declaration 
to that cffect can be obtained under section 33 of the ;/Áct. But an appli- 
cation under section 33 is not maintainable on the ground that there wase 
no valid reference or no reference at all and consequently the arbitrators 
had no jurisdiction to make the award. "The proper application to make 
in such a case would be an application under section 33 of the Indian 
Arbitrauon Act which is a specific provision made for that purpose in the 
Act itself. The question as to whether or not the arbitrators @ho made 
the award had any authority to proceed with the arbitration cannet bc 
gone into in an application undei section go of the Arbitration Act and 
the award cannot be set aside on that ground. ° 

Grounds on which a petitioner may seek to make an application under 
section 33 cannot be available to him in an application under section go. 

e. 

As a result of the enactment of the Arbitration Act of 1940, to Aiticles . 
have been introduced in the Limitation Act, namely, Articles 158 and 178 
which relates to applications under the Arbitration Act. Thus it appears 
that the First Schedule to the Limitation Act no longer relates to appli- 
cations under the Civjl Procedure Code, gihei matters have been incorpo- 

* Award Case No. 244 of 1949 
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ated ‘in tive said. "Schedule. Ch cannot now be said that by applying, the 
‘doctrine of Ejusdehi "entr! the fesiduary article must be held to apply 
-only to-applications fnder: the Code of Civil’ Procedure. The same pro- 

cegure as is laid down in the- Civil. Procedure: Code tis attracted ‘to apph- 
cations under Indian Arbitration Act, and section 37 of the Act lays down 
that ail the provisions , of the Indian Limitation Act shall apply to arbitra- 
tion ‘as they apply to proceedings in Court, Án application under section 
fgg! oft thé! Iridian Arbuiauófi At, therefore, faust, bé held’ to be governed 
by the residuary -Article 181 of the"Linitatlon ' Act: " tos 


e 
odd v. Mujahaiali, Sardar & ors. (1), followed... o s 7. 
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. Ap ‘app lication i to set aside an Award. , 
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The ‘material facts will appear from the judgment. 
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a G. P. Kay for the “Applicant, Ni a pM a 
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ie The judgment of the "Court was as, follows: — ih 

rhs S BR. Das ‘Gupta, | “dad Thi oai an 1 application for an 

order: ° ` 
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(a), That the existence, effect and jor. validity of the said 


^ 


alleged arbitration agreement. and all. ‘questions relating. thereto 
be decided a and determined. by this Court. 


t 1,1 +° 


yr 


e (b) That it be declared that TIU was no walid, binding 
or eflective or subsisting arbitration agreement between the 
parties or, that the puea and ‘differences, if any, are referable 
te such ‘arbitration. ee eee t 


n 1 bad? ees hoy ord Obes ) 'a L soot 


pu ote Mo TL 


n That. the said, , purported , award, dated. „7th F 'ebruary 
1949 be set Aside, 


is wader ped aro utd nr fU poo | M Oe og 
d t 3 Le S TLE is fran iue JL iore te Ceo R "U 

TM (9), Costs and incidental expenses be paid to ibe apoian 
7 atp enat nera e SoN 1 adt eno gei du wp. LED 
4° The. facts: necessary: fon me, to. determine; the merits of. this 
‘application, shortly. stated, areias follows: tiri s 


gore? piri de caca fon clot at tae ts 
Q) [1948] ALR. Cal. LI E 


e 4 | | 


CIVIL. 


c 


1953- 


Mte 
Messrs. Shah & 
Company 
"ov. 
Messrs. Ishar 
Singh Kirpal 
Singh & Co 
S8. R. Das 
Gupta, J. 
September, 3. 


t 


. 
68 THE CALCUTTA LAW JOURNAL, (VoL. 9% 
: . e i ‘ e 
Civis. On April 26 1948, there was a contract between the parties. 
inus The sowda in respect of the said contract has been set out in 
— Annexture.'A" to the petition. The said sowda contains 
Messrs. Shah & amongst others the ene term :— ^ 
; Company, F ; ' ' " 
+ Mays — >, 44, 
eos RE “All €: subject to rules and regfilations of the 
Singh Kirpal Calcutta Kirana Association whose decision is final and 
Singh & Co. binding on both. the buyers and, the sellers." 
vinci: + 
SUAM On September 25, 1948, the Calcutta Kirana Association 


Gupta, J. 


went into voluntary liquidation by a special resolution! passed on 
that date and one S. K. Chakravarty was appointed ‘liquidator. 
Thereafter on October 29, 1949 (species) Merchants’ Association 
was incorporated and all the rules of the Calcutta Kirana Asso; 
ciation were incorporated in the new Association and were filed 
with the Registrar. The special Fesolution which was passed 
on September 25, 1948, inter alia NEUE as follows: 


“Resolved that the Calcutta Kirana Association be 
voluntarily wound up and the members of ‘the Managing 
Committee be authorised. to take all ean. steps to 
wound up the affairs of the Association.” mee, 

e 

“Resolved that the Association consents to formation 
of dn Association in the name of thé Calcutta Kirana 
Merchants’ Associátiori by ‘some of the mémbers ' of the 
Association of such other’ name similar or identital to the 

existing name of the Association." : 

E j^ 2 r ' n a 

‘Disputes ‘and differences arose between the parties with 
regard to the said sowda. The respondent referred such ‘dis- 
putes to the Calcutta Kirana Merchants’ ‘Association. The 
petitioner received a letter from the Secretary of the said Kigana 


Merchants’ Assóciation dated 15th October, 1948' asking the. 


petitioner to attend the executive committee meeting of the 
said Association in respect of the said references made by the 
respondent to the said Association. The: petitioner protested 
ond refused to appear because the petitioner's case was that he 
never agreed to! refer ‘the disputes to: the Calcutta Kirana Mer- 
chants’ Association; the ‘case-of ‘the petitioner'being that the 
agreement to refer gvas to Calcutta *Kirana Association as is 
Á pua l 


. Thé ground’ taken by the learned counsel appearing, for the c 
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embodied i in the sowda itself. Af ter a number of: letters written Civi. 
‘to’ the petitioner asking the’ ‘petitioner to ‘attend the meeting of ae 
‘the said ‘Association: the said Calcutta Kirana Merchants’ Asso- Ad 


ciation on the 7th Feb. 1949 made an award in 1 layour of; the Messrs. Shah & 
respondent. It is with respect to that award that the petitioner ' Company 
has made the ‘present. application. | 


i 


ABL Messrs. Ishar 


4 A 
va 


, Singh Kirpal 


petitioner’ in Support of this ‘application, is" that the arbitrators Singh & Co. 


who ‘purported to ‘arbitrate over. the said disputes a and, made the — 
said “award had. ‘no “jurisdiction to, Ido . , 80, because, as would S. R Das 
áp car ‘froma what I have already, state, the case, of the petitioner rii 
'betore me ‘is that the body. to which the. party. ‘agreed to, refer 
their disputes Was nót this Calcutta Kirana Merchànts' -Asgo- 
ciation but the Calcutta Kirana Association, and the parties 
never agreed to abide by their arbitration and this Calcutta 
Kirana Merchants’ Association had no right or authority to make 
the award. “This is the substance of, the, contention of, the 
learned counsel appearing on behalf of the peiftioner | and this i 
is the only: ‘ground which has been urged before me in “respect 
ef this application. — Se 

Mr. Kar ` appearing on behalf of the ‘petitioner contended 
before me that in the circumstances of the case I should hold 
that the ‘award 15 bad on the, face, of it, ‘because, the. award is 
hot thé; award of the arbitrators to “whom the parties agreed to 
Teler under the said arbitration agreement. In the circum- 
slarices as, ‘aforesaid he ‘contended t that iis should set. aside the 
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award." . 
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* As would’ appear from the prayers. in the petition. to which 
I have already” referred. that the: ‘petition as. framed consisted ‘of 
two’ parts. In other words, there are really . two- applications 
contained in one, being an application under section 33 of the 
Indien Arbitration, Act and an application under section 30, 


of the said Act. | The first t two , prayers, namely, , that the exist 
ence, effect. and [Jor validity of the said alleged’ arbitration, agree: 


ment, and all ‘questions relating, thereto be, decided ‘and, deter- 


[iig 
mi) mined ‘byt this Court, and ‘that it be declared that, there was no 
"Valid, dmg or elective, or subsisting. arbitration, agreement 
we ria l! a4 
betw e parties | or that the disputes. and differences if any, 


1$ s en th "P 1 t> afr E 
are' CABE to such | arbitration, are “certainly prayers ‘relating 
erste figi feeb kakas hi (€ i 
to an application under section. 33, of “the” “Indian Arbitration 
E ot f fe i . 
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Act. The other prayer in the petition, namely, that the said 
purported award dated 7th February 1949, be set aside, is a 


prayer relating to an ‘application under section 30 of the Indian 
Arbitration Act. ^" ' i "E. 


(d ki 
|| 0c jt + It EJ 


The learned counsel for the respondent took a preliminary 
objéctión to the application, so far as it is an application under 
section 33 of the' Indian ‘Arbitration Act. He contended that 
the application, às an application under section $3 of the Act, 
is barred by limitation. According to him Article A81 of the 
‘Indian Limitation Act should apply to an application under 
section 33 of the Indian Arbitration Act. Article 181 reads 
as follows: m 


' " 
t ; i oe ` 4* 4 4 
a 
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which no period of limitá- i 

tion is provided elsewhere When the right 
in this schedule or by ^ — to apply accrues. 
section 48 of the Code ot | 

Civil Procedure, 1908. 


'"*» 
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The léained counsel contended before me that the applica- 
‘tion under section 33 of the Indian Arbitration Act is governed 
by this Article.: He drew my attention to sections’ 97 and 41, ot 
the Indian Arbitration Act. ‘Section 87 provides that “all the 


provisions of ‘the Indian Limitation Act, 1908, shail ‘apply toe 


arbitrations as they apply to proceedings in court.” Section 41 
of the said Act inter. alia provides that “ Subject to the provesions 
of this ‘Act and all thé rules made thereunder the provisions ot 
the Code of Civil Procedure, 1908, shall ipply to all proteedings 
before the Court and to all appear under this Act.” . 
On the strength of these sections the learned’ counsef con- 
tended’ that the provisions. ‘of the Code of Civil Procedure have 
been made applicable to all proceedings before’ this Court which 
may'be taken’ under’ this’ Act and he further contended * that 
‘under section 34 of the Indian Arbitration’ Act the provisions * 
of the' Limitation Act have beén made expressly applicable to an 
arbitration in the same niannér as they apply to proceedings in 
court.’ ' Therefore ‘she ‘learned counsel contended’ the provisions 
of’ Article 181 of the Indian Limitation "Act should be applied. , 


e 


"tion of the articles in’ ‘the’ first ‘schedule of the ‘Limitation Act 


Q5, follows: 


- 
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The scope and effect of Article 181 of the, Indian Limitation Civir. 
Act has come up for consideration, in a large number of cases E 
both -in this court as well: as in other, courts, It has no doubt Sad 
been held in a long series of decisions that this Article is con- Messrs. Shah & 
fined only to applications made under the Civil Procedure Code. Company 


The main reason for these. decisions, was. that on examina- wi 
Messrs. Ishar 


Singh Kirpal 
it appeared that in not one of them the application is made Singh & Co. 


unter the Code of Civil Procedure and applying the doctrine of — 
ejusdem generis the application which is. contemplated in Art. $< R. Des 
184 of the Limitation Act must be ‘confined to the same type a d 
of applications which are contemplated in. the other articles in 

the said | hedule, ‘that is to say, applications, under the Civil 

Precedure Code. This undoubtedly ` was tbe position before 


l some "of the ‘provisions « of the said schedule came to be altercd 


as à result of the enactment of the Indian Arbitration Act of 
19. 40. “For instance ‘Article 1 58. of the, Limitation Act which is 
an article in the said schedule had to be amended in the manner 
E | Period of ' Time for which 
Description 9E application. ` limitation. , "period begins to 
Art. 158. "Ufidet the. Indian » Thirty days. EUN 
Arbitration Act 1940 to set mE < The date of scr- 
aside an, “award or to get. E E ^ vice of the noticc 
an award remitted for re- |. oÈ filing of the 
consideration. ; | | award. 


f 


rit 


Thus it appears ‘that originally the application which was 
contemplated" under the ‘said Article was an application to set 
aside the award under the Code of Civil Procedure but in the 
amended article an application under „the Arbitration Act to 
set "asic e an award has been ‘incorporated. Some other amend- 
ments havé also been made in the said. schedule. As for instance, 
in "Àxtidle 178 in place of the words M same Code ” the words 
substituted ire “under the Arbitration Act,” 1940." Thus it 
appears that the first schedule to the Limitation Act no longer 
relates exclusively to ‘applications under the Civil , Procedure 
Code; other matters have been incorporated i in the said schedule. 
IE that. Js thé position, then’ the reason which was the basis of 
all the previous decisions are ne longer, applicable. It cannot 
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now be said that applying the doctrine of Ejusdem generis the 
fcsiduaty' article must be held to "apply only to applications 
under the Code ‘of Civil Procedure. This question came up fgr 
consideration’ before the Court of Appeal in the case of 
Hurdatrai Jagatlish Prosad” v. Official Assignee Of . Calcutta (1), 


and' Mukherjea J. in his’ judgment ` delivered in that case” 


observed as follows: < — 
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= As" regards A 181^ of the Indian Limitation Act, it 
has been held in a long séries. of decisions. that the* ‘residuary 
Article is confiled to applications made under the Civil Procedure 
Code.” (His lordship then referred to cases. which have been 
so decided). “The main reason underlying these decisions is 
that the examination of all the Articles. in the First Schedule 
to the Limitation Act shows ‘that; in every one “of them, the 
application | is made under the Civil Procedure Code. A 
residuary article it is said should be construed ejusdem. generis 
with the other articles deeling with applications. The other 


ground put forward is that the, preamble to the Limitation Acte 


indicates. that if is intended to apply not to all applications but 
only to certain applications. ]t is to be pointed out that by the 
Arbitration Act of 1940, two Articles have been Tntroduced in 
the Limitation Act, namely, Articles 1 58 and 178 which relate to 
applications under the Arbitration Act; and it may be, as was 
obsérved" in the Special Bench decision of Asmatali Sharip v. 
Mujaharali Sarda: (2), necessary to examine at some time or 
other closely the reasons upon which the decisions mentioned 
above purport to be based. But, on the present state of autho- 
rities. we are bound to say, that, Article 181 of ‘the ‘Limitation 
Act is confined ` to applications ^ “ander the Civil Procedure Code 
Or those applications for the making, of which - ‘the Civil Pro- 
cedure Code gives authority? “Mukharjea Jo has no dobt 
held ` in his. judginent that on the present state of authorities 
their lordships were bound to say that Article. 181 of the Limi- 
tation Act. 15 confined to applications under ‘the Civil Pro- 
cedure Code or those applications for, the making, of which Civil 


| Procedure Code gives authority but His Lordship has not in fact 


determinéd the effect of the incorporation of the Indian Arbi- 

tration Act i in the said schedule, and has left that | question open 

Lo be deferminéd ` ate some Auc time. In fact this question, 
(1) ' [1619] LL R. 1 Cal, Uu) [949] ATR. Cal 48. 
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namely, as to slah Òr noti am ‘application ‘uhier ihe (indian CiviL, 
Arbitration Act would:be governed'b by ‘Article’ 181 "of. the ‘Indian 

Limitation. Act did not ‘arise for-his Lordship's consideration in 1953. 


heut Mass 


that: case. which was before: hini and^ wis not décided’ by His Messrs. Shah & 
Lordsifip.. In'my opinion, in: view of the incorporation into ^ Company 
the said: schedule matters!'other than applications “under the RON" 
-Code :of Civil ‘Procedure ‘the reason ‘which ‘was the basis ‘for the : is Sr 
‘said :decisions^can -no longer ‘be: applicable’ to- the tuéstion as to singh "pod 
whether or not an:application-under section 33'0f the Indian — 
Arbitration. Act is'governed by! Article 18i of thei Indian Limita- $. R. Das 
tion Act: On thé other hand the'fact that “some o[.the Articles — C"Pt«, J. 
cin the. said Schedule relate to:somé applicatiohy under the Indian 
Arbitration’ Act show that the-residuary Article must apply to 
all ther applications ‘under the Indian Arbitrátien Act. ' Even 
on. the: principle laid down by “Mukherjea! J:, ii his judgment 
to which F have:-referred; I should ‘hold that all applications 
.under' section’ 33" aré- governed: by: Article “181 of ' the ‘Code of 
Civil ‘Procedure. -‘Mukherjea: T., ‘has "observed: that’ ‘Article 181 
“of the Limitation Act should be'held' to be confined to applica- 
tions: under ‘the Civil Procedure Code or ‘thosé! applications for 
the making of which the Civil Procedure Code gives authority. 
The - question: is’ whether or’ not! an application“ under’ section 
"33 comes within that principle:' ' Again I would refer to another 
judgment of Mukherjea’ J.;' delivered in the ‘case ‘of Asmatali: v. 
Mujaharali Sárdar-& ors: (1). ‘This ‘was'a. Fall Bench decision 
sand the: ‘yidgment was delivered’ by: Mukherjea’ T. In the case 
a “question: ardse: as ‘to’ whether “or not ‘an’ application under 
‘secijon: 26(f) 'of the Bengal Tenancy Att could' be regarded as an 
| application under'the Civil! Procedure ‘Code’ orat any rate an 
application for'the' making ‘of which 'the' Civil’ Procedure Code 
giyes authority.“ Section 2600) deals with ‘the right of a co-sharer 
Jandlord to applv to’ ‘have’ the! holding or portion of the holding 
“of Ris 'co- sharer"ttansferred ‘to himself, and their ‘lordships held 
(Kat such an ápplication. which at any raté was Subjected''to and 
‘regulated’: by" thi rules’ of. the’ Civil Procedure ‘Code was an 
application to^ W ich’ (he ' ‘provisions ' of "Article 181 of' the 
"Limitation Act applied!" In' ‘his’ judgment Mukherjea,- Js gave 
' the following reasons for! the ,aforésaid conclusion :—— : ue 
i . "In' “our ‘opinion, “an ‘application coritémplated by 


er toed ete, 
MEI section’ ' eb(£); ‘Béngal Tenancy’ Act, can ‘be! regarded. as an 
E ay! [1948] AI. R7 ‘Cal's E^ gue um ipae. Tubs Cue 
$ 


ie 
e 
* 


14 


.Messrs. Shah & 
Company 
ve 
Messis. Ishar 
Singh Kirpal 
Singh & Co. 
5. R. Das 
Gupta, J. 


e 
° b 


THE CALCUTTA LAW JOURNAL, [Vor.' qs. 


application under the Civil Procedure Code, or at any rate 

„an application, for the making of which the Civil Procedure 
gives, authority. . Under. section: 143,,Bengal..Tenancy Act, 
subject to any rules: to the contrary that the High Caurt 
may frame, with the approval of the Provincial Govern- 
ment, the Code of Civil Procedure is applicable to all suits 
under the Act. ‘The same ;Procedure “is attracted. Yo 
applications and .other miscellaneous proceedings by virtue 

of the, provisions of section. 141, Civil Procedure Gode. 
Section 144(3) Bengal Tenancy Act., further lays down that 

all applications by landlord or tenant which are authorised 

to be made under the Act shall be made to the Court which 
would have jurisdiction to entertain a suit for the possession 

of the senure or holding in connection with which, the 
application is made. The entire proceeding in-an 'appli- 
cation under section 36(f) is thus regulated: by the Civil 
Procedure Gode and we. have, no hesitation in holding that 

the residuary Article 181, Limitation: Act would be apph- 
cable to such applications, except so far as any special 
provision has been made in em to them in the sectidh 

itself." : AE 2N 

In my opinion the reasons ; given in bis Lordship’s judgment 

as aforesaid are, cqually applicable to the case of an application 
under section 33 of the Indian Arbitration Act. - It can also be 
said that the same procedure as is laid down in Civil Procedure 
Code is attracted to applications under the Indian Arbitration, 
Act and ip fact section 41 of the Limitation Act has provided 
that the “ Provisions of the Code of Civil Piocedure shall apply 


, to all proceedings before the Court and to all appeals under, the 


Act." Thus, as in the case of an application under sectipn 26(f) 
of B. T. Act, the entire proceedings inan application under 
scction 33 is regulated by the Civil Procedure, Code. In, the 
case of section 26(f) the right to make an. application unde» that 
section is not derived from the Civil P. C. but, from the Bengal 
‘Tenancy Act itself.. Nonetheless tbeir'Lordships of the, Full 
Bench held that Article 181 would apply for the reasons pen- 


tioned as aforesaid. The position, with regard to an application , 


under section 33 is also the same. An application under section 
33 is authorised by the Arbitration Act itself but the provisions 
of the Civil, Procedure Code has, been, made applicable, to all 
applications under*the said Act. Again an application under 


$ 


; : fe “ay " 4 > 
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section, 33, has, also-to beimade ‘to-the “ Court’ " and “ Court n 
hag. been defined, in the Act itself as follows: — "Court "means 
a, civil court having; jurisdiction -to decide 'the' questions forming 
the subject. “matter of the: reference if'the same"had been the 
subject matter, gf,a suit." In-the other words all- applications 
under the. said: Actchave:to be made toʻa Civil: Court which 


would, „haye jurisdictiom to- determine the subject ' matter of the 


relerence. The matter does 'not:rest' hére: There: is a specific 
provision in the; Arbitration! Act itself; (hat^is, section 34 Of the 
Act wherein, it has been clearly laid down that all the provisions 
of, the Indian Limitation Act: ‘shall apply to ‘arbitration as they 
apply to proceedings in court.’ I am ‘constrained | to hold tollow- 
ing the reasonings of Mukherjea J); given in the said case ol 
Ashmalali v.: Mujaharali Sardar’ & -ors.! (i), that an application 
under section 33 of the Indian: Limitation Act is ‘governed by 
the residuary:. Article 181 ‘of the?Limiíation Aci. "The same 
view. has-been’ taken in a recent decision of the Punjab High. 
Court in the'case of Union ‘of India v. Firm Kiroo (3. Iam ol 
thecopinion that an application under section 33 ol ‘the Arbi- 
uation Act is governed: By Article 181' of the Limitation Act. 

si The next question which! arises for my cohsidération is 
whether or-notethe application ‘is’ barred by limitation even il 
Article'u8ı applies. In order’ to” determine this question I shall 
have -to^go ‘back once 'again' to’ the ‘first ‘two’ prayers of the’ 
petition. “As been’ pointed: out by’ the’ learned courisel for the 
eespondent,ethe said prayers relate to: thé drbitration ‘agreement 
and not to the award. In'other words,-a declaration, as to the 
existence, effect-or validity, has been claimed not with regard to 
the award but with: regard' to the- arbitration agreement and 
the: pray&r is that it be declared that'theie was no valid, binding 
or efféctive'or subsisting arbitration agreement, In the premises, 
the learned/'counsel contended, the starting point of limitation. 
would" be’ the time when the respondent first sought to entorce 
the arbitration agreement iie, when the respondent for the first 
time referred ‘the disputes to the arbitration. It is then that 
the cause: of action: to have’ ‘the ‘arbitration’ agreement déclared: 


* mul land void arose. "T agree ‘with that’ contention and if I had 


to finally adjudicate on this! matter T would have held that the 
application | so far as it relates ‘to’ prayers’ 1 “and, 3 thereof is 


barred: by litnitation. But’ Mr: Kar af the close of ‘hid argument 
Qa) [1948] A.LR. Cal. 48. | «2) [1930] A.LR. Punjab 423. 
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submitted before me, that his client does not: want. to. proceed 
with the application as an application under’ section’ 38 ot ‘the 
Arbitrauon Act. What was reason which ‘prompted Mr. : Kar 
to take that course of action l.cannoi say. . I; however, see no 
objection to allow him to withdraw.the said application and to 
confine his’ application , only to an.application under section: 39 
of the Act. But I make it clear that I do not give him leave-to 
file a fresh application under section 33 of the Act, which may 


require determination of the question involved in this appli 
cation. 


- * 
A ; m t t Pc 


I now come to, the cond ice of the petitioner's -case, 
namely. that the award. should. be set aside. :'As I ‘indicated 
before, the same grounds which have been urged in the petition 
so far as it is an application. under section.. 33. have also been 
taken, in support, of the prayer under section 30. "The said 
grounds. are that the arbitrators who made. the awaid' had no 
jurisdiction | to do so, because, they were not,the persons to 
whom the parties agreed to refer. Mr. Kar contended, that the 
award in these ciicumstances should be set aside. as being. bad. 
on the face of it. In my, opinion, the said grounds relate to an 
application under section 33, of, the. Indian Arbitration Act. 
They cannot form the grounds for an applicatiop under section 
go of the said Act., In the case.of, Chhabba. Lal v. :Kalu Lal 
& ois. (1), the question arose as to whether, or not, an objection, 
to the validity of a reference to arbitration, does not come within, 
the, provisions of section, 15 of the 2nd Schedule to the Code ole 
Civil Procedure. It should be remembered, that section .15 
corresponds Lo section, 30 .. ol, the Indian Arbitration e Act., 
Relying | on the, words “ being otherwise invalid " used in section: 
15, which words, also find place in the present section go of, the, 
Indian Arbitration Act, majority. of the Judges of this Court 
held that, the award can be set aside. "Their Lordships of the 
Judicial Committee disagreed with that view and in their 'Lord- 
ships’ opinion all powers conferred on the.Court in relation to 
an award on a reference made in a suit presupposes a valid. 
reference and. if there is no valid reference the purported award 
is a nullity and can be, challenged in an. appropriate proceeding. - 
It, is no. doubt true that their Lordships of the Judicial Gom: 
mittee were concerned in, their said decision with the snd 
Schedule, of the Code of, Civil Procedure but,. in; my opinion, 

(1) (910) 75:1. p . = 
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the position, under. the indian Arbitration Act: should alo. be the Civi. 
same., In my opinion, the power conferred on Gourt-to set aside 
an award | under, tHe Act, „also, presupposes the: existence of valid - - 999 


ro ume 


reference ang, if. there - ds.ino valid: .reference,:or tno réference at' Messis. Shah & 
all then the. award, is a, nullity and a declaration to that ‘efféct Company, 
can be obtained, under. section 33,:0f:the Act. T hold' that an | T 
“xpplication | under section 30. js; not. maintainable of! the ground’ Mess. ma 


Singh Kirpal 
that | there was no valid reference or..no: reference:at ‘all and singh & Co. 


consequently. the, arbitrators, had, no, jurisdiction? to make the as 
award. . The proper, application to make in.such a.case would! S. R. Das 
be, an ‘application under. section 38 ,0fi:the .Indidn'.Arbitration Pt, f. 
Act which is à, specific provision,,made for that purpose in the 
Act itself. In my opinion, the, quéstion asto whether or not 
the arbitrators, who.made,.the award had.-any. authority: to pro» 
ceed with the, arbitration ,cannot;be gone. into iman application 
under section 30. and the. award cannot be, set:;aside on. that 
ground. Mr, Kar contended . that, the words." being 6therwise ` 
invalid ^ , used in, secuion: go indicate , that such a. question: can 
begone, into jn an application under the. said. section :and: the 
‘award « can, be set aside, ion. that ground.. ‚T am.unable to accept 
that contention. As- 1 have just, now, pointed, out, their Lord- 
ships « of, the Judicial Committee, also .did .not:accept the view 
that the, same words, used in section; 15 authorised. the Court. to: 
l sét aside, an award,; „Mr. Kar then. contended that it would be 
a case of an award being ; improperly. procured. I am also,un- 
á able to “accept | that view. : This as a. case where the arbitrators, 
according , to the | petitioner, had no; jurisdiction to proceed with: 
the, reference « or. tọ make the award... The. award, therefore, is a 
nullity | and in such a.case an application, should be made under. 
sectiog .33 for determination of the question as.to the, existence, 
effect or validity, Of an arbitration. agreement and/or.of the 
award, made by, the ‘arbitrators.,. Before concluding, this: matter 
I should, refer; to the, case, reported. in  Rajlakshm: Dassee. 
VIS , Katyani.. Dassee (1), , relied | on, by: Mr. .Kar;in his argu- 
ment. Ido not see how. that case is of any assistance to, Mr. Kar. 
What, was decided. in that case was that, if. a Court, has no juris- 
diction over, the subject-matter, of the, litigation, its judgments, 
and orders, however, previsely,.certain and. technically. correct, 
.are mere nullities sand are void , and „haye: -no effect either as 
oum ku Aue it, 3ptse 125520: .Kquo 3ou.Áeur pue tao qo Q10:19ddo1so 
m 3j Qi TLR 33 Cal. 959. Wih amit a : 
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Cir. by the Court in which they are referred to be declared void but 
ar by every Court in "which they may be presented. There can be 
M no question as to the soundness of the observations made in 


Messrs. Shah & that case, and I cannot dispute the proposition. of law which has 
Company, been laid down by their Lordships in that case, but the positio. 
S s here is different.. The question heré is what” would be the’ 
Messrs. Ishar 
Singh Kirpal section ‘of the Indian’ Arbitration Act under which‘ a party who e 
Singh-& Co. Wants to challenge the existence or effect of an arbitration agree; 
i, ment should apply. I do not ‘see how that decision is of my 
S. R. Das — assistance. to Mr.. Kar in establishing his point of view with 
Gupta; J. — iesard to this matter. The only other.case cited by, Mr. Kar 
in suppor’ of his contention is the case réported in Chetandns 
Daga i. ors. v. Radha < Kisson ‘Ram. Chandra & "ors." (1). 
That .case' also, im: my ‘opinion, is: Of no assistance s 
him and by. no means supports: lus ' contention Which * 
raised. before me What their Lordships held" in’ that case Was 
that in. view of the fact that the actnál award itsell was not 
before théir Lordships and ‘there was no-evidencé'as to whether 
or not: the arbitrators gave notice 'of the amount of their fees 
an charges and in view of the fact that their Lordships did not, 
know as to whether or not the award’ has ‘in fact been filed, 
there’ was ‘no award! within- the meaning of uon 14 of the’ 

_ Act before their Lordships. > Consequently, their’ Uprdships held 
that if there was no award then there was nothing which can be 
set aside and their. Lordships, in the circumstances, ‘thought it 
unnecessary to decide whether the ‘award ‘mentioned in ‘section 
14 extends to an unfiled award or whether it is confined’ to'a * 
filed. award. I cannot make out how’ Mr. Kar ' can contend 
that this case is of any assistance to him I do nöt see how mis 
case is at all relevant'to the question which I have to determine’ 
on ‘this application. : ' ' is 

“The result, therefore, is that, in my opinion; the grounds 
on which the petitioner seeks to make this application under 
section go. are all grounds relating to an application under 
section 33 and cannot be available mn an application under 
section:'g0; But the application under section ` 38 ‘has been 
withdrawn. by Mr. “Kar. : The result, therefore, ‘is that the 
application under section 30 is dismissed, with Costs" ^ ° 

Mitra & Ganguly: Solicitors for the Petitioner. EE 

P. C. Bose: Solicitor forthe Respondent. ^ ^ ^' > 


'S.C.P. b "A pplication dismissed: with costs, uae 
(1) [1927] ADR. Boi. 558. " za 
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Myiois—Lotteyy tickets purchased in the name’ of a. minor child—Claim by 


the father for the Pprize— Whether the minor child or, the father is the 


‘owner of the’ ticket anid’ puze. 
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11“)? 


"© Where lottery ‘ticket was purchased by the father an the namé of onc ol 
.his mino, child, and :the. father clàimed:the: prize. money claiming ‘ the 
ownership of the ticket; c rsh Worse ah i 


, 


e Held: In the lace of evidence, that the father purchased the ticket 
“ath hi$ own’ nióney ' aud ‘fd. his own benefit and in“ the absence of any 
$ icy idence to show that! he intended ‘to purchase it exclüsively for the bencfit 
ot, the. minor child, the; father ‘is-the real. owne ‘of the ticket and is entitled 
_to the prise money even if he, has: used the. name of the child to uy his 
luck. —., 
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Appeal by the Plaintiffs: 


Suit ‘for déclaiation of ownership of a Lottery Ticket. 


pota 7 4 St 7 M ~ 
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CiviL. Renupada Mukherjee, J. :—In this appeal we are concerned 
Sen with the ownership of a lottery ticket purchased by one Ramani 
pua Mohan Mukherjee in the name of his minor daughter: Bina 

Benoy Bhusan Mukherjee. The ticket was issued by ‘the Calcutta: Rangers 
Mukhajec Club and it won dne of the 7 first prizes in the Derby Sweep 
Sos TA held in England on the 4th of June 1949. The amount of thg 
prize was Rs. 47,176. After the results ‘of: the ‘sweep were pub. 
Renupada lished Ramani claimed the money from the Rangers Club which 
Mukherjee, J. advised Ramani to producé ia ‘certificate of ‘guardianship regard- 
September, 4. ing Bina Mukherjee because she, the registered holder of the 
ticket, was a minor. Some correspondence’ passed between «the 
parties over this matter.’ Ramani failed to produce the certi- 
-ficate in question and the club refused payment. Thereupon 
Ramani brought this suit for, declaration of his exclusive. right 
to the lottery ticket as also tô the prize money described res- 

pectively in Schedules A and B if the plaint. ^" ^" : 








. | | i us 

C Thé principal defendant in the suit was Bina Mukherjee 
who was at first represented by his brother Benoy Bhusan 
Mukherjee. The: Calcutta: Rangers Club was made a: proforma 
defendant. The members of the executive committee’ of the 
Club were also later on made Proforma Defendants on the objec- 
tion of the Rangers Club. 


7 


The suit was separately contested on behalf of minor Bina 
Mukherjee who was ultimately represented by a pleader guar-e 
dian and by the Rangers Club. The defence of the, Club is 
no longer material because in ‘the appeal before us it was stated 
„on behalf of the Club that it would pay the money to the,person 
Or persons declared by the Court to be entitled to.. the money. 

© 

The defence on.behalf of Bina Mukherjee was, that she was 
the rightful owner of the ticket and that the suit was not main- 
tainable inasmuch as the contract which was the foundation of 
the suit was a wagering contract. EROS 

.* 

Ramani Mohan died during, the pendency | of the suit. Two 4 
major sons, two minor sons, and a widow were substituted ig 
his place and they carried on the suit, in the lower court. The 
sult was dismissed. by, the trial.court and so-the heirs of Ramani 
Mohan Mukherjee have preferred this appeal, 


. [1 e 


L4 


: 4 


ata ..¢ HIGH;COURT. 14. «81 


y 412, the, appeal, before ,us,,the, only; point; which arises- for Civi. 
decision . is. who Was ‘the owner, ofthe, iticket -which won one of bu 
rera Jui a hi o3 1953. 

the first. "prizes. in the Derby Sweep., The, objection that the suit ie 
isnot maintainable i in view of.Section.3o of the Indian Contract Benoy Bhusan 
"Act. was abandoned in: this Court, both on: behalf. of the minor Mukherjee 


A € | v. 
E fendant as. well as, on behalf, of.the Club.  ..: Bina Mukherjee 
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,, Regarding the q question of ownership. of the. disputed. ticket Renupada 
it E^ difficult to se& how the. tria] court could arrive at the finding Mukherjee, J. 
that Bina and not. her. father Ramani Mohan Mukherjee Was 
the rightful owner, of the, ticket. , 4 Admittedly; Bina was a child 
of 31 years, when, the ticket was purchased. = «dIt is not also the 
case on ,belialf of the. minor that. this ticket! was purchased by 
somebody, else other than the father on behalf. of Bina. Ramani 
Mohan died during the pendency of the suit and.his son Benoy 
Bhusan, Mukherjee deposed and, proved. that his. father had 
purchased the „ticket with his own. money and: for. his: own 
benefit. There is no reason to disbelieve this statement. «Ramani 
Mohan was a poor clerk in the employment of the Railway 
‘drawing a pay of Rs. 70/- per mensem. . Besides the daughter 
Bina who was. his youngest child, he had also. four sons, two of 
whom were minors, and a,.wife. : There is absolutely no, reason 
to. think that he intended to purchase the. ticket exclusively ‘for 
the ,benefit -of the minor daughter, ; From the,. evidence of 
Benoy. and. also the. circumstances;of this case,it is abundantly 
e Clear that. the ticket was purchased for jhis. own. benefit. The 
name of the daughter was used simply because he wanted to, try 
his juck by. using the name, of therdaughter who. was. the youngest l 
child. ay Sal Gp Ie ee due 363463 "m ike aus 
° ireen d yu 
e On behalf of respondent Bina Mukherjee jdn. was 
placed:.upon. a letter dated the 14th June, 1949, written by 
Ramani, Mohan. Mukherjee. | to the Rangers Club (Ex. B1). I 
this, letter, Ramani. Mohan stated that, the ticket was nube 
purchased ron . behalf; of, his daughter, Bina: ¡Mukherjee who is a 
migor.::,.Too .much reliance should .not, be ; placed^ upon, this 
. letter fbr. the purposerc of, determining: who was the real owner 
_ or.beneficiary.of. the ticket. In the next letter which was written 
by.Ramani: Mohan Mukherjee to, the Rangers Club:on-the. 8th. 
July, 1949-(Ex. Bs), Ramani. Mohan, made, it clear beyond doubt 
. that. Bina Mukherjee, wag a Lminor “barely. Ibyeam old and the 
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"4 E a i i 
ticket..was purchased with: Ráinani's'money 'in' the name of 
Bina | 


6 


"out of fancy.” «In this staté of the gecord I hold that 
Ramani Mohan Mukherjee was the real owner of the tickét and 
he was entitled to get the prize money in question. He, would 


certainly have got the declaration prayed for' ih his favour if he 


had been alive. But the sàme' declaration cannot be made in 
favour of the plaintiffs alone, although they are the legal heirs 
of Ramani Moban Mukherjee: The defendant also has got a 
legal claim upon the monéy, she being ehtitled to her main- 
tenance from. out of the money. "It was admitted before us in 
this Court that’ Ramani Mohan Mukherjee’ has not left any 
other money or property from out of which this minor can be 
maintained.” So though, nó specific share of the money can be 
declared in’ "defendant's favour at this stage,” shé is entitled to 
be maintained out of it. In the circumstances, the proper de- 
clatation which should 'be made in this case is that the plaintiffs 
and the principal defendant are jointly entitled to the ticket and. 
to ENG prize a attaching to the ticket. . 

On behalf of the Cliib an offer was ndi that it is ready 
and: willing to deposit the prize money im favour of the person 
or persons ‘who would be declaréd entitled tó the same as the 
rightfül owner. - Having regard" to' the frame of the suit no 
mandatory direction can be given to the Calcuita Rahgers ‘Club 
for ‘depositing the money. If however, the Club deposits ‘the 
money in pursuance of its voluntary offer made in this Court, 
then ‘the deposit should bé: made jointly in ‘the ‘names of the 


plaintiffs “and” the ‘principal defendant. The money wille be 


dealt with according to the directions given in the ordéring 
portion of this judgment. 
* 

It'now remains ‘for me to consider how the costs of the suit 
should be awarded. In view df the circumstances of this case 
I arn of ‘opinion that all 'parties should bear their own costs 80 
far as the appeal in this Court is Concerned. As ‘to ‘thé ‘costs of 
the lówer 'Court, it is directed ‘that in view of the peculiar’ tir- 
cumstances óf -this case, the plaintiffs will ‘bear £heir own costs 
who presürnably also paid ` the cósts of the contest put up on 
bélialf of'the'minor defendant. “Although the ‘plaintiffs “have 
partially‘ succeeded, the Rangers "Club. not being responsible ‘for 
bringing them to Court, will get half its cost: Öf the trial court 


/ 


* 


/ 


3 t : 
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viz. Rs. 474/2/- and the Club will be permitted to deduct this 
amount from the prize money while depositing.that amount in 
the trial court. 
e je Slt We oF 
The sa En which “was taken by the Club is dis- 
posed of by this ordér..5' * Jo 


In the result the appeal is allowed and the judgment and 
decree of the Court below are set aside and the suit is decreed 
in a modified form. Be it declared that the plaintiffs and the 
prihcipal defendant Bina Mukherjee are the rightful owners 
of the lottery ticket and the prize money described respectively 
in Schedules A and B of the plaint. If the prize money is de- 
posfted, in the trial court by the Rangers Club after deducting 
the costs, awarded to it, the amount will be kept in deposit in 
that court and will not be paid .to.any party until a certificated 
guardian or guardians are appointed. by a competent court in 
respect of the ‘two minor plaintiffis and minor defendant Bina 
Mukherjee, and until suitable orders are obtained from that 
Court or any other competent court for disposal of the money. 
The question whether a succession certificate will be necessary 
for the disposal of the money, if deposited, will be decided by 
the Court passing the order ‘for disposal of the none. 


Rama Prosad Mookerjee, J.:—! agree. 


e e 


S.G.P. | . Appeal allowed. 
9. à || ay 5 ? 
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soo. Before Mr Justice R. S. Bachawat. 


NATH BANK ates (in pai . 
iro dli os 03.1 T2 


SISIR KUMAR SARKAR.* d ZEPL 


Set-off—A_ debt fopayaoie by X under a contract with A and B to “ either 
01 suruwor "Suit by X against A to recover a separate debt due from A 
alone-—Whether in such a suit A can set-off the debt due from X under 

the contract with A and B “to either or survivor "——Section 45 of 

' ^ the Indian Contract Act. À 

4 a IN j E 

Gontsact—Section ET. af the Indian Contract Acti Whether a contract ‘may 
be made with two or more persons: | both jointly and severally at on? and 
the same pont ‘of time. 


A debt —Q under.a contract with A and B to either or survivor 
cannot'at one and the same point of time be a debt jointly payable to A 
and B ang alen. a debt sererai] payable to A. The normal meaning. of 

; gither " is "one, or other ",.and the debt, therefore, is payable to one or 
other of them during their joint lives and thereafter to the survivor. 


During the joint lives Of A and'B at least until’ due demand for pay- 
ment of the, money.to A s made, the debt is not due €verally or to the 
separate account.of A and that at least, until then it continues to be a debt 
jointly due to A and B. At least until such demand it is not certain that the 
debt is payable to either À alone or to B alone The debt cannot be due 


to A severally as also B serverally at one and the same point of time. s 


During the joint lives of A and B at least until due demand for repay- 
ment of the money to A specifically is made, the debt continues td be a 
debt jointly due to A and B, and the Bank cannot set-off a debt due from 
A alone against such debt nor can A set-off this debt against a sepfrate debt 


due from him to the Bank. à 


Unless a contrary intention appears from the contract, a promise in 
favour of two or more persons is a joint promise to them all to perform the 
contract. Where a contrary intention appears a promise in favour of two 
or more persons may be a several promise to one of them to perform the 
whole or a severable part of it. But a promise cannot be made to two or 
more persons both jointly and severally. 


Suit by the Plaintiff Bank to recover dues on an Overdraft 


account, 
* Suit No. 4529 df 1951. : . 


VoL. 93.) j HIGH COURT. . 
Set-off claimed by the Defendanu — — ' 
The material ics wili — [rom the judgment. 
* P. K. Sen for the Plaintiff. 
e, R. Chaudhury and B. B. Sarkar {or the Defendant. 


«The judgment of the Court was as follows: — 





R. S. Bachawat, J.:— his is a suit to recover the balance 
due'on an overdraf t account and for a declaration of charge and 
for all consequential reliefs. The only defence is a defence of 
set-off. The other contentions raised in the written statement 


are Not pressed. The allegations in the plaint are admitted by 
the defendant’s counsel. 


The following issue was raised : — E 
E 1. Is the defendant entitled to a set-off as alleged in 
paragraph 6 of the written statement? 


The defendant is admittedly a debtor of the plaintiff for the 
sum of Rs. 10,406-10-6 before the winding up. The order for 
winding up of the plaintiff. bank was made on May 8, 1950. 


There*was a fixed deposit by Benode Behari Sarkar and the 
defendant. The fixed deposit receipt issued by the. plaintiff 
bank is as follows: — 


“No, 20730 dis of lcd the go March, 1950. 


Not transferable.. 
Nath Bank Ltd. 


No. Bg. 1184 "Nath Bank Ltd. Ballygunge, F 
mE" _ Branch, Office, Ballygunge. 
Dated ‘the goth March, 1949. 


ME ^ 


"Nath Bank Lid. Received from Mis Benode Behari 


x yt 


E" Sarkar and Sisir Kumar Sarkary , 


: N 


at 
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e 
Paid Rs. 400/- | 
on account of rst dividend. 
Sd J- legible, 6-12-51. 


Rupees four thousand only. As a Deposit nexis 
12 (Twelve) months after date with interest at the rate 


of three (3%) per cent per annum to Either or Survivor. 


Rs. 4,000]- Cashier Sd/- Pravash Mazumdar $ 


l TEE Accountant. 
. for NATH BANK LTD. a 
Sd/- Illegible, 
i ' Manager. — 


m 


^ Interest will cease at the expiration of 12 months when 
this receipt must be sent in for payment or renewal 
endorsed by the Depositor. No Notice will be served 
by the Bank,” — | E 


The fixed deposit was repayáble 13 months after date , fo 
either or survivor. 


The defendant and. his wife Ava ‘Sarkar had two accounts 
Nos. 60 and 61 called Provident Fund Pass Book Accounts with 
the plaintiff bank. It is admitted that in accordance with the 
rules of the Fund these two accounts had been made repayable, 
to either or survivor. The total sum due in these two accounts 


is Rs. 1,360/-. a R 


There is no evidence that either Benode Behari Sarkar or 
Ava Sarkar is dead. There is also no evidence that any demand 
was made by the two sets of depositors asking for repayment of | 
the moneys in the two accounts to. the defendant specifically. 


The question therefore i is whether in a suit by X against A 
to recover a separate debt due from A to X, A can set off a debt 
repayable under a contract with A & B to either or survivor. TE 


There is no doubt that if the debt is a debt jointly due to 
A & B, À cannot set off such debt. ' _[See Bowytar. v. Pawson (1)] 


(1) (0881) 6 QBD. "AO. oe 


/ 


e ° . 


d è 
hi 7 
Vot. 93T - |, ,,HIGH COURT, , .. 87 
"x 5 * e9 


Phe debt due to A & B is not legally recoverable by A -alone Crvi. 
from X and cannot, ‘therefore, be set off under Order 8, Rule 6 ipe 

of the Code of Civil Procedure. In this respect in the absence pad 

of speeial circumstances equity follows law (Storey’s Equity Juris- Nath Bank Ltd. 
pre&dence, Art. 439). The set-off is also not permissible under (in Liqn.) 
Section" 477 of thé Presidency Town Insolvency Act read with v. 
Section 229 of the Indian Companies Act because there is no Sisir Kumar 
mutual credit between A and X in respect of such debt. | pu 


Anadir 


R. S. 
“Lindley L.J. in Wolstenholm v. The Sheffield Union Bank- Bachawat, J. 


ing Co. (1), observed: —“ Prima facie a separate debt cannot be 

set off against joint debt either at law, in equity or under the 

mutual credit clauses of the Bankruptcy Act. There is no 
authority for the bankers having a general lien in such a case as 

the present.” l 7 e 

It is however contended on behalf of the defendant that 

the debt repayable under a contract with A & B to either or : 
survivor is a joint and several debt. Reliance is placed upon 

McEvoy v. The Belfast Banking Co. Ltd. (2). ‘That case decided 

that where A deposits money with the bank in the name of 

himself ‘and B, payable to either or survivor, , B's right to claim 

the deposit and,to sue the bank depends on whether A purported 

to make B a party to the contract. Lord Atkin held that B 

by this conduct. had represented to the Bank that he did not 

intend to ratify the contract and that having | 80 acted he could 
enot afterwards ratify it and that consequently . he had never 

become, a party to the contract. Lord Thankerton held that 

on the evidence it was not niade out that, A purported to act as 

the agent of B. ‘Lord Warrington and Lord. Macmillan held that 

as between B and the executors of A the latter was entitled to 

retajn the assets. 

In opurse of his judgment Lord Atkin observed at p. 43 as 

follows: — “The contract on the face of it purports. to be made 

with A & Band I think with them jointly and severally.” " 
$ Leáfned counsel for the defendant relies very strongly upon 
this opinion. It is to be observed that this opinion. was not 


() (1886) 54 LT. MS at P. Ro 
(2) Dew] A-C. 34. ~: Pg te 
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(un Liqn.) 


v. 


Sisir Kuntar 
Sarkar. 
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necessary for the decision in ‘that case nor do the other Law 
Lords: CES their concurrence with it. 


+ 


e 

In Sm. Shanti Mayee Debi v. Bengal Central Bank. €». 
McEvoy v. The Belfast Barking Co. (2) was followeds, where 
deposit was’ repayable to either A the Husband or B 
the wife or “the survivor. On the death of A leaving 
behind ‘sons, B claimed ‘the deposit from the bank and 
it was held that B was entitled to recover the ameunl 
of the fixed deposit. ` Chatterjee J. observed at P. 685 following 
Lord Atkin tuat me contract was a joint and several" contract. 

Section ‘45 of the" Indian Contract Act is as follows: — 


vo , 


45.—When a person has made a promise to two or 
more persons jointly, then, unless a contrary intention 
appears from the contract, the right to claim performance 
résts, as ‘between him’ and them, with them during their 
joint lives, and, after the death of any of them, with the 
representative of such déceased person jointly with the 
survivor or survivors, and, after the death of the last sur- 
Vivor; witH the representatives of all Jp 
"Unless a contrary intention appears from the Contract a 
promise ih-favour of two or more persons is a joint promise to 
them all to perform the contract. Where a contrary intention, 
appears a promise in. favour of two or more persona may bea 
severa] promise to one óf thém to perform the whole or a 
sevérable part of it, Büta  pfomisé cannot, be made to two or 
more persons’ both jointly: and’ severally (Halsbüry, 2nd Edn. 
Vol VII Ait 95 at p: 76). ‘Ahinsd Bibi v. Abdul Kader.(3). 
One and the same covenant cannot be made both joint ànd 
several with the same «covenantees [Brabourne y v. Botfield, vo 
Case (5) The sare | proínise cingt bé à joint promise io two 
or more’ and at the sanie timie à promise tO one of them. In 
Mahamed Ishaq v. Shetkh Akramul Huq (6). Sir „Asutosh 
Mookerjee J: observéd thus: — ' "E 
(1) (1948) 58-C.W.N. 680. ` (s) hoi) A. ay PL NE 
(3) (1901) LL.R. 25 Mad. 26 (35). (4) (1845) 14 M. & W. 559 (579)- 


(5) (1587) 5 Co. Rep 16b; 77 Eng. Rep. 77. 
(6) (1907) 12 C.W^N. 84 (90)., 


E 4 


Ld 
s e 


1: Y. E nor : Ml EAM PET 4 6 * - 7 
VOL: 93}. —— l HIGH COURT. > < e 89 
e 

M. cH or coa ML LIT it 

i i A" promise by two or more persons. to ‘perform: an act Civi. 
is à promise that they or some or one of them will perform 


[Addison* v. Gibson (1)]; but a promise to two or more 





1953. 


' ee 


SU 


y qur to perform an act is not a promise to them or some Nath Bank Ltd. 
"dr one of them’ but a promise to them all to perform it, (in Liqn) 
Rolls v; aie (2). eee j TOC ANS 

PESE "ELLO D El Weng eiu vx s Sisir Kumar 
NS F Sarkar. 


. ^ The case of an agreement by one person to pay a sum 
* to two is very différent, “for this does not imply an obliga- R. S 
tion, to Pay the sum to the : separate account of any, payment — Bachawat, J 
oe to two" persons and payment to one are different and in- 
m consistent thitigs, and à promise to. two and a promise to 
“one are ‘equally different _and inconsistent. It d$. obvious 
n “a “theréfo ore that ‘a right thay belong to individuals severally 
“but not to two ‘or more ‘jointly severally but it may belong 
to two ‘or more jointly.” 


hal 
RA - 





wm 


I 


In i uy jidgment a debt Jépajable ander a contract with 
A & 'B tó either òr survivor cannot at one and the’ same point of 
“time be a debt jointly payable to A and B and also a debt 
‘severally payablé to A. If Lord Atkin has expressed a contrary 
opinion I respectfully dissent from that opinion. . 


, n this case the debt is payable under a contract Win pa 
B. to, either. or survivor. . The normal. meaning of “ either” 

“one. Or other " [Per Rigby- L.J. in Re: Pickworth Case (i. 
° The: debt, therefore, is payable under a joint contract with A 
apd.B to one or, other -of them during their joint lives and there- 
after to, the survivor. 


‘It-may be that either on the death of B or upon due dernand 
ior ipdiment of the monéy;severally: to: & during the joint lives 
of A and B the debt becomes’.severally~due .to. A. . It is not 
necessary to decide that question. I am however firmly of the 
opinion that during the ‘joint ‘lives of: A & B at léast until -due 
dethand: for payment of the: money. to A is made the debt is not. 
düe^severally or to! the? 'separate:account of Ay:and. that at least 
urftil then it continues to.be a debt jointly due to A & B. At 
least untib such demand it is-not certain that the debt is payable 

* to either A alone or to B alone. The debt cannot be due tò 


(1) Q847) 10 Q.B. 108. ` (s) z(1617). Yelverton 177. 
(3) (1899) 68 L.J. Ch. 324 (328). , 
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Ld 
A severally as also*to B severally at one and the same point of 
time." — c7 | 
e 
The case of Hirschorn v. Evans [Barclays Bank Ltd, 
Garnishees (1)], instructive. In this case, a joint deposit 
account ‘was ne by A & B and the Bank authorised to accept 
the signature of either A or B or of the survivor as a sufficient. 
discharge for the re-payment of the moneys deposited. This debt 
was attached in execution of a decree against A, the husbagd. 
It was held that the judgment-creditor of A had no right to 
attach the debt. The Court of Appeal was unanimous* in allow- 
ing the appeal brought against the decision of the county court 
judge. The court unanimously held that there was no evidence 
upon which the county court judge could find that the moncy 
in the joint account belonged solely to A. Both Slesser and 
MacKinnon L.J]. held that the right of either to demand the 
money and the obligation of the bank to pay to either did not 
make the account a joint and several account (See pp. 812 and 
814 of the report). Greer L.J. however, held that if the money 
in the account belonged solely to A, on demand or what was 
equivalent to a demand by A, the money became, repayable to 


him solely. | _ 


In Simla Banking and uana Co. Ltd. v. Bhagwan Kuar 
(3), the bank had issued a fixed deposit receipt in favour of A 
and his wife B payable to either or survivor. In a suit by B 
against the bank to' recover the deposit, the bank clfimed to 
retain the moneys and asserted: a lien thereon on the ground 
that A was severally indebted to the bank. "This defence Was 
negatived and: it was held that the bank could not appropriate 
the amount of the fixed deposit against the: MORS severally iod 
from A either in law'or in equity. 


‘In my udine during the joint lives of A and B at jas 
until due demand for repayment of the money.to A specifically 
is made, the débt continues to be a debt jointly due to A and B . 
and the bank cannot set-off a debt due from A. alone against such 
debt nor can A set-off this debt a a separate debt due from 
him to the bank. E 

(1) [1938] 2 K.B. Sor. 
(2) [19:8] A.J.R. La. 316. . EP ‘ 


74 


> ... . 
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"Vor. "d HIGH COURT. gt 
Pode Wa dies datus e 
In this case admittedly no demand for repayment of the Gu. 
moneys to the defendant: was made at-any time and the debt was QN 


not due to the defendant severally at any relevant point of time. "add 

Pn my judgment it.is not madé out. that the/defendant is entitled Nath Bank Lu 

to set-off the debt cu the claim of the plaintif. (In Liqn.) 
xoc f v. 


ee ares © 


Sisur Kumar 


This appears to be a hard case. ‘There will be a decree for Sarkar. 
the sum of Rs. 10,406-10-6 ‘pies and there will be à declaration — 
of'charge"in terms of prayer (d). Mr. S. K. Sanyal, one of the R. S. 
joint Lignidators, is appointed Receiver without security and Bachawat, f. 
without remuneration of the assets and stock-in-trade of the de- 

fendant’s business of Annapurna Atta and Oil Mills. -Filing of 
separate.-accounts by the Receiver is dispensed with. The 

-Receiver will, however, keep and maintain separate ‘accounts 

and file the same along with the liquidation papers. ‘There will 

be no order for interim interest. There will be interest on 


-— 


decree. 


' I direct that the decretal amount will be paid in the follow- 
"ing instalments: 


(a) The defendant. will pay the sum of Rs. 500] on Or 
before January, 3, 1954. 


(b) The defendant will pày to the plaintiff thé sum of 
* e — Rs. 500/- each month thereafter, the first monthly 
to be paid on or acr February 3, 1954. 
e " 7 
The Receiver will not take possession under this order 
unlesseand until a default in payment of two instalments is 
made. In default of payment of any two ‘instalments, the entire 
decretal amount will become immediately payable and the 
Receiver will be at liberty to’ sell the said assets and the stock-in 
trade and ay ae the sale oe pro: tanto in | satisfaction 
of ‘the claim.: iE S. 
^e"Each.party will payang bear: the costs of die $uit ironi 
. © but. The!liquidator will be at liberty tó rétain the costs of the 
„suit as between attorney and client out of d assets. 
B. Kv Bose: ‘Solicitor for the Plaintiff. 
Nahar and Dutta: Solicitors for the anal 
S.G.P. . Suit decreed. 
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December, 19. | 
Arbitration—Dispute, an essential pre-requisite to exercise of jurisdiction by 
Arbitrator—Dispute, whether it may alsa be implied—Claim by 8na 
party but silence on the part of the other, whether 4 constitutes a dis- 
pute between the parties. : i 


~ m 


The existence of dispute or difference contemplated by the arbitration 
clause is an essential condition of and pre-requisite to ‘the exercise of the 
jurisdiction by the aibitiator. < . 


A dispute josie an assertion of a right by one party and a repudiation 
thereof by another. But the repudiation by the-other party may be as 
express or implied and may be by words or by conduct. 


Failure to perform the contract and to pay the amount claimed may 
take placé under such cncumstances as may justly lead to the jnference of * 
repudiation and denial of the right of the other party. Such conduct and 
stoic silence may be more eloquent than words and may show that the party 
is disputing his liability coupled with other circumstances @ failure to pay 
a claim may constitute a difference between- the. parties. ^ 


Application for declaring an Award null and void. 
The material facts will appear from the judgment. 
D. C. Sethia for the Applicant. 

B. K. Chakrabarty for the Respondent. 


The judgment of the Court was as follows: — 


R. $, Bachawat, J.:—This is an application to declare. am 
award to be null and void. | “aes - 2 


The arbitration TER is contained ina contract dum 
January 2, 1953,: for. sale by the respondent tó the petitioner sof 
hessian cloth- PO ap to "une: in ue onal: instal-: 


ments. E e e 
s Application for detaring an Award null. and void in rer Suit No. 331 
-OË 1953. E E s pun ; 
Wa N 
« e . 4 


a 
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"The Modden tendered: the goods t to ie petitioner on the 


due dates. ‘The petitioner failed to take delivery and thereupon 
on due „notice to the. petitioner. the respondent resoldi:the goods 


or and on account of.the petitioner. -Bills-of difference: in 


| price were, dtily submitted but the petitioner did not pay..those 

-., bills. "The petitioner,, maintained, an unusual silence through- , 
, out and, ;did .not send ,any .letters..to, the: respondent in answer 
ta the several demands made by. the p 3 5 


t $* 


t " if} * OM E : 
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~n The respondent referred its claim to; thė arbitration of. E 


“Bengal Chamber, of. Commerce on July, 7, 1952. .. The petitioner 
. did not file any, statement before the; Bengal Chamber of'Com- 


merce. The Bengal Chamber thereupon; made’ its: award on 


— 34 1952. 


M 


t. 


| 


ait | Ps my vb ʻa S ees ee! o! PES a 


ae ‘This Dm on -behalf of the petitioner that iere "Was no 


| dispute | between the -parties.-prior to arbitration and- that: there- 
, fore the Bengal Chamber had no jurisdiction to; make the award. 


. This contention is, raised in Lp 9 Du of the 3d 


tion. - P0437 abb LIN ^ je usc MET T (bo. t 
The arbitration, clause is as follows: = de 


7 


“19, All matters, questions, disputes, . differences 

and/or claims arising out of and/or concerning and/or in 

., Connection with and/or in .consequence of or, relating to 
. this, contract whether-or not, the, obligations. of. either or 
both parties under this contract: be subsisting at. the time 
of such dispute, and whether or.not this contract has been 
terminated or purported to be terminated or completed 
shall; be referred, to, the arbitration. of: the Bengal Chamber 
Of Commerce under the rules of its Tribunal of Arbitration 


E 


° A for.the time being in force: and, according to such: rules of 


arbitration. shalt be conducted.” 7 


+ 
e * id 


"ep o o7 ^t a 


i There i is no dbuhit that the existence. i disputes « or differ- 
ences contemplated by the arbitration ‘Clause is an essential con- 
dition of and- pre-requisite to the exercise of tlie qun by 
the Arbitrator. pe TE... E QUT Medus 

A dispute implies an:assertion of a: right by one party and 
a repudiation thereof by another: Chándriull 'Ganeshmull v. 
Nippon Munka Kabushiki Kaisha; (1). “0! ` 
() (921) 88 CL.J- p45. t 


tx "ru 1 
š , iud 
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Civi. The repudiation B» ilie other party may be eee express 
Um . or implied and may be by words or by conduct. 
: ^ $ e - 
: Nandram :- -Failure “to. perform the contract and to pay the amount 
Hanutram 


. Claimed’ may take place under such circumstances as mity justly 
Rayhunatt g “lead to the inference of repudiation and deniaf of the right of 

Sons Ltd, tbe other party. Such conduct and stoic silence may be more 
eloquent than words and mày show that the party is disputing 
Bachawat, J. liability. Coupled with other circumstances a failuré to pay a 
claim may constitute a difference between the parties. [See 
James Finlay & Co. v. Jeshanmal R. Kripalani (1), Doygald 
Graham & Co. v. Asumal Khushaldas (2), Messrs. Beith Stevenson 
& Co. Ltd. v. Firm of Naroomal Khemchand (3), Tana) Abdul 
Hossin v. Messrs. James Finley & Co. (4). 





Failure to pay under a claim of right is certainly a dispute. 
Uttamchand Saligram v. Mahmood Jewa Mamooji (5). The 
claim ‘of right need not necessarily be express. It ‘may and 
should justly be inferred against the defendant from his sphinx 
like silence in an appropriate case. It is not the law that *a 
person who desires to evade arbitration may not write letters 
in answer to a claim explaining and justifying his conduct and 
‘then-turn round and say there is rio dispute. 

I can well imagine that in certain circumstances the Court 
will not infer the existence of a dispute from a mere failure to 
pay (Russell on Arbitration, 14th Edn. 252). "Mathurdas 
Goverdhonedas v. Khusiram Benarsilal (6). : 

If the defendant maintains SE silence in answer to 
demands made against him ‘until a suit is instituted against him 
may have a very heavy burden of proving that there was a-dis- 
pute prior to the institution of the suit necessitating a reference 
to arbitration when he subsequently applied for stay of the suit, 


(1) (1911) 12 LC. 188. 


(2) (1901) 12 L.C. -187. z 4 E 
(3) [1024] A.LR. Sind, 117 at pp. 118-119. 
(4) (1924) A.LR. Sind, 105 at p. 110. | LE f 
(5) (1919) 23 C.W.N. 704. S x = 
(6) (1949) 53 C. MEN. 873 at p. B T BE 

e. °? , " 


+ e 


* 238, -e A Şi t “er an Io fad "Ria 


Vor. 93.] ` HIGH COURT. 


St pa ets Ee dto. Moe ae t 


Dewoodbhai "Abdulkader.- V. Abdulkader Ismailfi (1) or. "i ne. CIVIL. 
subsequently contends that the-suit-is barred bya special statute. ol 


requiring previous eecourse. to arbitration. - London. and North- 1953- 
Nem P 
Western Railway. Co., v. Jones (3)... The circumstances however Nandram-' 
are quite € THENG: 1 Y. eee bcd e o Conc. ,, Hanuuam 
ME | ~i Bé tee ES ^ 
r "am 2-2 + Jt P TET T T You a? s ; 


6. „In Chandmull y. Donald Camel Te. NG B. js 
on the | basis of certain award made previously, and binding-upon ngg 
A & B.. B dishonoured the bills, on; presentation., A:then made Bachawat, J. 
a further reference, to arbitration. . By did- not appear before the 
arbitrators and an, award , WAS, made against. him: : B. then con- 
tended that the award Was invalid. "The, House: of.-Lords nega- 
tived . ,the suggestion, , of, his; counsel, that here, was no dtispute : 
prior to reference... Lord Sumner observed -thug—“ It is true that 
Mr. Chandanmull.; when required to pay in accordance with the 
first award, preserved. a. sphinx-like silence..,,Jt.is true also that 
it takes two; to: make a;quarrel. ,But.a,dispute:may perfectly . 
well arise when only, one disputant is.articulate and: the: other 
stands mute when called upon to plead. What is required is 
that one party „should affirm and the other deny.and conduct 
will do this as well as words. , The ,respondents, said in, eect 
T You owe the money and have no excuse, for not paying it." 
The appellant to my mind, in effect retorted - nonetheless elo- 
quently though he held his tongue. “I owe you nothing, I 
have a Betenos RR MA tel opu Sues 


f 3 4 t 
* 7 ‘ 


Li T t 
kas ' 


. It ‘isi cea that hà agahan: really. disputed! nothing 
but simply ‘could notior would not pay; in other words. he-lacked 
either money or honesty. My ‘Lords, I cannot» assume ‘in’ Mr. 
Chandanmull’s favour that he was wanting in either. If it be 
the case that no further dispute arises out of the contract when 
nothing :capable of ‘being ‘disputed is to be found and nothing 
is alleged ito be disputable, I think :still. that, if the appellant's 
attitude can. be explained consistantly‘ with un recognition -of : 
his business appheation ue Owe: be donei.:. ar se 

“In the present case- repeated .d demands for: —— of 
contract were made upon the petitioner. He did not pon 





- 


3o 


- 


- (iy (1980) $$ Bom. LR. gai 790 04 ee ie NE 
(2) [1915] 2 K.B. 35. dup que ghee ve pd pes 
(3) (1916) 23 C.W.N. 707 (foot note). e 

* o 
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the contract and gave no —S for his non- plica 
Repeated demands for payment of the difference was made upon 
the petitioner. He did not pay the amount claimed and gave 
no answer why he was not' making the payment The petitipner 
is a firm apparently of good credit. In fairness to the petitioneg 
it is to be assumed that he was disputing his liability on*some 


ground. I cannot assume in his favour that he was dishonestly 


avoiding liability or that he was insolvent. ‘In fact even now in” 
the petition he maintains that the admission for S 


<“ was wrongful: The exact dispiites need not’ be specified: 


the dispute is a vague one the arbitrator has jurisdiction to it 
upon the parties to: specify the disputes. The arbitrator can 
order points- of claim’ and: points of defence as also particulars. 
The arbitration clause is very wide and confers jurisdiction upon ` 
the Bengal Chamber of Commerce to’ decide all matters, ques- 
tions, disputes, differences and/or claims arising out of the con- 
tract. In my judgment there was a sufficient dispute or differ- 
ence prior to the reference attracting the jurisdiction of the 
Bengal Chamber of Commerce to ) arbitrate upon these disputes: 


It is contended that the arbitrator was not selected: or e 


appointed by the Registrar by his own hand. Reliance is placed ` 
upon Rule VI of the' rules of the’ arbitratión of the Bengal. 


Chamber of Commerce, Rule VI i$ as follows: dn 


"VI. Unless the agreement to refer. the dispute or 
difference to the Chamber or Tribunal otherwise expressly 
provides the Court shall consist of two arbitrators, who shall 
be selected ‘by the Registrar from. the Tribunal and appomt- 
| ed: in waung „under his BANG " 


The. argunient here ‘has proceeded upon the footing that. 


the seléction and appointment in writing was made under the 
hand of one Mr..S. J.: Philips. Mr. Sethia on behalf of the 
petitioner has conceded. and: formally admitted that Mr. Philips 
was at the relevant time a member of the secretarial staff of the 
Chamber and acting for d at the dioi time. e!” 


“a 1 | 
i. 


Rule 1(6) of the Rules of Arbitration of the. Bengal C ‘Chamber 


of Commerce is as follows: — e qos 


* * 
€ seat ^ » é ki € : 


‘4 


“4 


b > e. 
| Mira 2. o BIGH,QOURT.. 


- 


ue rd 


| shail | be the, Secretary. for the time being of “the Chamber. or NE 
such ‘other member of the Secretarial, staff, of. the Chamber 195 


' e. "1(6)., ; “ Registrar’ Ihe Registrar of the Tribunal. vm. 


as shall ‘be acting for him from. time to fime,” noou oc Nandram 
gs. Am " , _ Hanutram 
” Onethe admission made p. Mr. "Sethia it must. be held that = 
Mr. Phili t th 1 t t f time for th p BAGAN ta 
; ps wasa e relevan point o e for the purpose of cons Ltd. 


| appointment and selection of arbitrators. ‘the, Registrar, and. as 
' such the appointment ; and, selection of the arbitrators were duly Bachawat, J. 
made in accordance with rules "VI. E Wee Baie 





"It is ext contended that. the ' arbitrators were guilty of 

| misconduct because ‘they refused to giye an opportunity to the. 

petitioner to submit. its statement. This contention is raised 

in paragraph 17 (e) and, paragraph 10, of the petition. I am 

satisfied that the . petitioner had ample opportunity to place its 

»_ Case ‘before the , Bengal , Chamber and there is no substance in 
“the present, contention. at ue ee ai 

The contention, ‘raised in Saree oh: TE is not pressed , 

aud “expressly , abandoned by Mr. etis 


If. ree 


jq ee Es 


. ‘The only dispute therefore now Badoading: for adjudi- i 
cation is that, fhised in paragraph, 17 (a). and paragraphs. 54505, 
and 6, of the ‘petition. on Kd n 

"i adjdie and declare: 2 a | n ,, 7 nb 
(2). ` That ‘the ; award is mot, bad. on the ona that 
ue there was no dispute between, the: parties prior to the re- 

, ference.. INQUE | i Sy , p. TELE NE $ l 

i (b) That the award is not bad on the ground that the 

arbitrators were not, duly selected and appointed in accord- 

"ance with the rules of the Bengal Chamber of Commerce. 


1 


the fay 


The petitioner must pay the costs of hearing of yesterday 
. which I assess at.5 G. ms. , ch de osx 


f ga Et , HU" ET P 


oo 


* The disputes raised. in — 17A and paragraphs 4, 5 
and 6 remain outstanding, I make cross order for discovery 
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against both parties. ` Affidavit of documents shall be filed within® 
one month to-day disclosing all documents and books of accounts, 
bill books and contract register, if any, material to the case and 
in particular all entries in books of account, bill books and+con- 
tract registers for three years preceeding the 2nd January, 1952 
(a) relatirig to the sale and purchase and delivery of jute goods. 
and (b) relating to the godown and other means and equipnients., 
necessary for the' storage and süpply of jute goods, if any, in 
possession “and! control of the parties. There will be an inspec- 
tion forthwith thereafter. Within two nionths thereafter the 
respondent shall file a further affidavit annexing thereto copies 
of all documents and all the entries in books of accounts relied 
apon by the respondent, and stating further facts, if any relied 


on by him. "Where the entry is in vernacular language a trans- ` 


lation either official or non-official thereof shall be annexed eto 


the affidavit. If the respondent desires to call any further wit ` 


ness, the réspondent shall as far as possible procure an affidavit 


from such witness and file such affidavit, within a fortnight - 


thereafter the petitioner shall file a further affidavit annexing to 
such’ affidavit copies of all documents and ‘entries in the books | 
of account relied on by him ànd further facts if any relied on ° 
by him. Where the document is in vernacular language a trans- 
lation either official or non-official thereof shall be annexed to 
the affidavit. If the petitioner desires to call any other’ witness, 
the petitioner shall as far as possible procuré an ‘affidavit from 
such witness and file the same. The matter will appear in “the 


list for hearing on the grd April, 1954. I Ieave'it open, whether , 


the Court will decide the disputes then on affidavits or whether 
the Court will then take oral evidence. The parties must hqw- 
ever be ready with all oral evidence on that date. The matter 
is adjourned until the 3rd April 1954 for adjudication ef the 
outstanding disputes. : 
I direct that the matter be not treated as part heard before 
ue. ci ol 05 , D i " ae x 
Liberty to apply. 


i € d ' ^ - 


L. P. Agarwalla & Co.: Solicitors for the Petitiontr. 


I Khaitan & Co... Solicitors for the Respondent. 
S.G.P. ES Application’ disallowed. 
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qoc 98] js PICH COURT, - ¢ 
00. Q5 CRIMINAL REVISION. E 
v Before s “Arthur Trevor Harries, Chief Jalie, 
ee ae. ue and Mr. Justice S. R. Das Gupta. | 
PRA “TL KANA HIZRA & ORS.: .. 7 
À E! CODI 7. "6OLAP alas! 


“Criminal Procedure Code—Section PE lo T prosecution on same 
| set of facts—Acquittal—Whether déquittal under Section 247 of the. 
Criminal’ Procedure die bars pon prosecution. 
, V E Fr? l 


n is an erroncous view to hold thdt an; €— on a preliminary 
ground, would not for a fresh trial under Section 403 of the Code of Criminal 
` Procedure on the same set of facts or for the same offence. An acquittal 
under Section. 247 of the Code of Criminal Procedure is an acquittal which 
^."woüld bar:a-further trial -under Section 403 or Cr. P. C, 


Application E revision by all the Acne: _ 
pe KGp V se Gua e e = 


ae Fresh prosecution by the- Complainant on the same facts. 


The iaer facts will appear from the judgment. 


S. s. Mukherjee for the Petitioners: : E tea” 
_Gurudas Bhattacharjee for the * Opposite Party. 
I. . Li 
The. La din of the Court was as follows: 
e 
$i R. Das Gupta, d. This is an application’ for revision 
shan ‘order passed by a learned Sessions Judge affirming the 
order of the Sub-Divisional Officer and a Magistrate, First Class 
'-Chinsurah issuing Process under Section 333 of the Indian 
.Penal Code against the.Petitioners. ` ' 
^"^ * The matter arises in this way on Tune 4, 1951 one Gopal 
Hizra filed a' petition- of complaint before the Sub-Divisional 
Officer, Hooghly. The allegations in the petition of complaint 
are as follows. ' On May 29, 1951 the complainant was requested 


p by some of the accused to attend a Salish to have a case pending 


" m. t + “E - 
* Ai e COMPE - E a 8 - b = a - ll cC* < - c. 
s . z e. 


in the’ Criminal. Court of Alipore between Kanai and himself 
* ' Criminal Revision. Case No. 2017 of 1951. e 
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compromised. As such on that date the complainant proceeded 
from Howrah to Baidyapur by train to attend this salish, while 
he got down from the compartment of the train at Bandel Station 
all the three petitioners hit the complainant with an iron rod, 
brickbat and a broomstick. On this, complaifit a process was 
issued by the Sub-Divisional Officer, Chinsurah before whom the 
complaint was made and the petitioners were summoned under 
Section 352 of the Indian Penal Code and the case was,fixed 
for examination of the complainant on July 3, 1951. On that 
date that is on July 3, 1951, the complainant did hot turn up 
and thereupon the learned Magistrate directed the accused to 
be acquitted under Section 247 of the Code of Criminal Pfo- 


.cedure. Thereafter on July'4, 1951 ‘another coniplaint was 


made on’ the self-same facts on which the previous complaint 
was made and'his plea was that when the case was called on 
on the previous day he had just been away from the .Court 
premises and he asked for process against the accused. "That 
petition came up for hearing before. Mr. N. R~, Banerjee, 
Magistrate Chinsurah, who was at the that time taking the 
files of the Sub-Divisional Officer. He examined the complain- 
ant but in his opinion a complaint was made on the same 
occurrence as was' filed before the Sub-Divisiona? Officer on June 
4, 1951 and on which the accused were summoned under Section 
352 of the Indian Penal Code and subsequently acquitted under 
Section 247 of the Code of Criminal Procedure and the present 
complaint was a duplication of the complaint dated $une-4, 195% 
and cannot be entertained according to-law. He however did 
not make any order but put up the matter before thé Sub- 
Divisional Officer for his orders. ‘The learned Sub-Divisional 
Officer on July 9; 1951, took a rather strange view of this matter. 
Although the previous complaint was dismissed and the actused 
was' acquitted, yet he held that in the previous case process had 
been wrongly issued under Section.352 of the Indian Penal Code 


.and that it should have been issued under Section 323 of the 


Indian Penal Code and he consequently issued a process on the 


Against that; order of the learned Magistrate the petitioners 
preferred an appeal to the Sessions, Judge but the learned 
Session Judge took the view that the order of the learned 
Magistrate was in order and he, affirmed it. The petitioneys 


4 


pel! 


Vot. 95] . ,, HIGH COURT. 
huve made the present application before us In revision against 
the said order of the learned Sessions. Jüdge affirming the order 
passed by the ‘Sub- Divisional ‘Officer, ‘Chinstirah,,. 


ale Ut D I ng 


ab E, 


© It seeins to DEREN "Misit and the 
learned Sessions Judge have taken an entirely erroneous view of 
the matter. The petitioners were aquitted , under, Section 247 
of the Codé of Criniinal Procedure which provides — ; 


A takes * Qi b ) 4 


e "ft the" summons has been issued on corhplamnt and upon 
the day ap pointed for the appearance, of | the accused or any day 
subsequent ` thereto which the hearing. may be adjourned the 
complainant does not appear, the Magistrate shall, not with- 
standing anything herein} before contained, acquit the accused, 
unless for solne reason he thinks proper 10 adjourn the heariug 
of the’ case to some other day:” 


ity Un LE ME ga pris AG 

The Sub-Divisional Officer, Chinsurah, — to act 
under. this. Section and! the. complainant not: having: been 
present he acquitted: the , accused; But once tan. accused is 
acquitted he-is; not liable:to be tried again. for-the same offence noi 
on the same facts for any other offence for: which.a .differert 
charge from .the, one made .against: him might: have, been- made 
under, Section®236 of, the Code..of ;. Criminal Procedure or. tor 


which he, might..have. been: convicted. under- Section .237: of the 


Code of Criminal Procedure.. This:.is:laid down in Section 
403: 0f: the Code clCriminal Procedure.. Section 408 provides 


€ k 4 
as..foldows?, i fs. t : y 4.1] MITT S MID ne 1 ppt 


OLEFS NR OS fever m ipu dor togail xs d 

u *'Atpérsonswho has:once-been tried by: a court:of, competent 
jurisdiction. for: an: offence and convicted on!acquitted iof. such 
offence shall, while such conviction or acquittal remains in force 
nof ‘be liable :to: be-tried again forcthe:.same offence nor on. the 
same: facts. for.any other. offence fori which a. different -charge 
from the one made against him mighti!have.been made under 
section : 2307 OR ‘for which: he. aa have been ‘convicted under 


t 


Section 297. ed Ac. se co xs d 2 
4 Secfions 236 ane 237 of the^Code of. Criminal: Procedure 
„Provide as ' follows- 2L UA eee ke edades 28 x 


t rt 


"Section 236. If a single act .or series of acts is of sucli a 
nature that it is doubtful which of several offences the facts 
1 : e 
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e 
which can be proved will constitute, the accused may be char ged 
with having committed | all or any of such. offences and any 
number of such charges may be tried at ance, or he may be 
charged in the alterative with having committed some onc jo! 
the said offences. 


* 


tæ 


Section237.. If, in the case mentioned. In Section, ayh, 
the accused is charged with one offence and it appcars in 
evidence that he committed a different oflence for which he 
nught have been charged under the provisions | of that section 
he may be convicted of the offence which he is shown to have 
committed although. he was not Gaga with it. - 

(2) When the accused is charged. with an offence, ‘he. may 
be convicted of having ` attempted to commit that  oflence 
although the attempt is not Separate charged. 4 


n 
at i - > , 


3 


| In ‘this case heikot on which'the two petitions: ol com- 
plaint were presented are indentical when the first. petition of 
complaint was presented process was. issued under Section 35e 
of the: Indian Penal Code. It appears to us that:on those facts 
process might have’ been issued and the petitioner might have 
been charged for an offence under Section 3239*o0f the Indian 
Penal Gode. : It also appears to:us that the facts alleged in the 
said two petitions of complaint make it doubtful. which of the 
said offences namely section 352 and or Section 323 the facts 
when proved will constitute. In our opinion he itighe have” 
been charged either under Section 333 or Section 352 or both or 
in the alternative ' In this case as I have indicated the Same 
facts have been alleged in both the petitions. of complaint and 
the ‘matter clearly: falls under’ Section 336 of the Code .of 
Criminal Procedure: : That being so:under Section 403 Cr. 'P* C. 
no fresh: processes could be issued against the ‘petitioner’ under : 
Section ‘323 of the Indian' Penal Code on the second -petition 
of: complaint. In -the case of Kapton v. G: M. Smith (1), a 


bench of this Court has also held that a person tried and 


" . 4 . . e 

acquitted on a charge of using criminal force under Seetion 352 
cannot be tried in respect of the same criminal matter on a 
charge of hurt. It appears that the learned Sub-Divisional® 


| 1) (1871 16 W.] (Cr) 3. l " 
() (1870) 2 ) 


|.» HIGH COURT: . 


Boc. 
Vor. 93:1, 
Officer as well as the learned, Sessions, ; : Judge. have taken the 
view that the acquáttal as contemplated in Section 403 of the 
Code of Criminal Procedure means,an acquittal after a trial. 
In other words the view they have taken is that an acquittal on 
a preliminary gtound would not .bar afresh trial under Section 
493 of the Code of Criminal Procedure on the same facts or for 
the same offence. „In: Qur;opinion that, yiew.is entirely erroneous 
and Js contrary to the definite views which have been expressed 
in this Court in -two decisions one in, the case of Sakun Ramkoch 
v. Krishna Dev, Sarma. (2); and the other in the: case of Bhupati 
Bhusan Mukherjee v. Amio Bhusan Mukherjee (2): In those 
cases their Lordships have made it perfectly clear that. an 
aquittal under Section 247 of the Code, of Criminal Procedure 


is an "acquitta which, would bar a further trial under Section 403 ' 
of the Code ol Criminal Procedure. Lort Williams, J:'has further’ 


observed “that the procedure under Section 247 at, whatever 
| stage of the’ proceedings. it may be’ applied whether, before, or 
after’ the suihmons | has. been served or the accused has appeared 
_ ow the ‘particulars of the offence have been stated to him is a trial 
within the meaning of Section 403 of the Code of Criminal 
Procedure. There seems to us to be no room for doubt that 
is the position*both on the plain meaning of the Section 


403 as. also onthe authority of the two decisions to which I nave, 


, just now referred. 


i » 
+ * "T 2 4 
oie ae” gE UPS Ne uo eii» etd AES 


Itis difficult to see how the Sub-Divisional Officer or the 
Sessions Judge could«come to: a contrary conclusion. 
e > 


t. In. pur opinion therefore the proceedings which have been 
started as a result of the fresh petition of complaint made on 
[ul 9, 1951, cannot go on and must be ‘quashed. 


‘The result. therefore: i$? that?the Rüle'is ‘made absolute 
' andi the: | proceedings" before: the’ Sub-Divisional ' Officer, Chin- 
surah, should: be quashed. © The petitioners’ if oii: bail will be 
released from their bail bonds. 6t wx 


4 m ‘ ec 
( , FO "| jon E s.n d ' EF TIL MEE zt - + t 


E "Hanes Ou Jul agree. dg dasty qr 


ti H i gee e A i pyre a ^r! 
ye shat f 


S omeRto bth C6e i cet Rule! Sade absolute. 
e (1928) 33 C.W.N. o.e, .. (s) (1998) 39 C.W.N. 919. 
4 = V . 
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. CRIMINAL REVISION. 
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Before Mr. Justice K. C. Chwider. ` ® 


= ` BHOLANATH ROY E. 
g o ' TL .7 j 1 l 
RANIGUNGE MUNICIPALITY * 


Bengal , Municipal. Act— Magistrate,” definition’ of—Section 354) of the 
Bengal Municipal ' Act. —Offences. under: Bengal Macneil Act: to, be 
tried by Magistrates as defined by that Act. 


‘Where for an alleged offence under the Bengal Municipal Act, the 
accused was tried and convicted by a Magistrate aš defined in the Criminal 
Procedure Code. but who did not come within: the definition of a 
Magistrate as definied in the Bengal Municipal Act : INA oT 


+ à - { 


+ 


Held: —The Magist ate, had no jurisdiction to py. an offence , under 
the’ Bengal ‘Municipal Act, "and such an offence can be tried only by a 
Magistrate coming within the definition of '* Magistrate’ as laid down in 
that Act. io o 2v x j 


2 ’ 


e Revision application by the Accused. -  - dE 3 


Ld 
idt à f ' ) " 


Conyiction for an offence under the, dd an ‘Municipal 
Act. : 


The material facts will appear from the judgment. 


I T 
4 ^ 


Arun Prakash, Chatterjee for the Petitioner. | é 
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S. S. Mukherjee and Kishore ld d the SESS 


The judgment, of the Court was as follows: — 





, .K. ;C. .Chunder, J.:—This Rule was issued at the instance 
of the petitioner who has been convicted and.fined. by a first class 
Magistrate, under Section 503 of the Bengal Municipal Act read 
with Bye Law-35 framed under the provisions, of the Bengal 
Municipal Act. The definition of Magistrate in Section 3(54) 


of the Bengal Municipal Act is the District Magistrate, the" 


Magistrate in charge of a Division of the District in which Divi- 
sion a Municipality is. constituted and every PONES of the 


.*Cuminal Revision No 1984 of 1651. e ° 
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first class subor inate to | the , District Magistrate, to whom the CRIMINAL 
District Magistrate may have made over any duties under this 





Act. It is not disputed that ,the, Magistrate who tried this case am 
hað not been’ specially empowered by the District Magistrate Bholanath Ro 
with the dutieseof trying cases under the Bengal Municipal Act ke 


qr this particular, case under Section 5(3) of,the.Code of Criminal Rameunee 
Procedure. The Special. definition of the Macisirate will be at M'nicipahis. 
tracted to the Class ol Court which will try offence under the K. C. 
Bengal Municipal eve under the Second Schedule ol the Code of Chunder, J. 
Criminal Procedure. Therefore Magistrate, will have to be, read ; 

in, the, Second. Schedule of the , Code. of Criminal, Procedure in 

the light. of the.definition'of Magistrate. ‘as given in‘ Section 3(54) 

of ‘the Bengal- Municipal Act.’ Mr. Sudhansu Sekhar Mukherji 

appéaring or behalf of the Municipality" hás drawn my atten- 

uon, to the word ' Andudes which he points out is not the same 

as means, “Includes” in this context has. the. significance of ex-.. 

cluding other class of kan Under the circumstances 

the ‘case was ‘not’ tried" by ` a proper cburt"and' tlierefore' as' the 

Igarried Magistrate had’ no jurisdiction’ to try, the ‘conviction a and 
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seritence must 'be set aside. 
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ZU It may: bo pointed ‘out that -the‘order of daily fine dits ds `’ 
not ‘proper: ' ‘There must be-first disobedience’ of the’ order’ and 
in the subsequent proceedings the Court must find that ‘there 
has been such daily, disobedience., ‘Therefore the order impos- 

*ing a dine, end a-daily fine.cannot be passed together if after -the 
order. imposing 'a.fine is «passed: the offender still: persists in: 
comfnitting ‘there must be fresh proceeding a fresh’ finding’ and 
a fresh conviction. Mr. Mukherjeé has conceded” that he cannit, 
support the ‘order of daily fine. Under the circumstances the 
Rute is made absolute. The conviction and, sentence are, set aside 
and the case is sent back for re-trial by a proper Magistrate 
as mentioned; in section 3, Clause (54) of ,the Bengal, riu 
Act. The fines if paid will be refunded. "eS 


PSGB uou a s s oss idu Rule made absolute., 
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- West?! Béngal Premises’ Requisition ` (Temporary , Provisions) * Aci oes 
: Requisition lof ; premises under Section’ 3(1) of. the» Act-Mala fide of' 

; requisition worden: „burden of. proof— —''.Public purpose,” ‘whether: ` ati 
;, gusticiable , issue--O mission, to specify the public; purposes, ‘whether: 

makes the order ee 31 of the Constitution, 


^ IH NS k fia + Jl a re) 


p “Th 7] ioe e 


n" ‘The ‘burden of proving whetlier | ‘an! "order oÈ requisition " ‘is “iala i fide 
or not rests on the. party-alleging ity Uut 00008 aD Mts 0 ee 
PÓvpbd ur s Mx. SRENADCU- wg gam "EU LT 
Ihe West Bengal Premises. Requisition (T emporary, gan Act 1947: 
ig à piece of legislation passed beyond: 18 montis of the Constitution and as, 
such! wasan existing ‘Jaw within the. meaning of Article 3105) of the Consti-* 
, Won. The constitutionality of such an Act Cannot'Be cavassed and ques- 
tioned in the light of Article 31(2) of the Constitution on a true consnhuction 
of.Section (1) of,the, Act the factual existence.of a public purpose :depends 
entirely, on, the, subjective. wüsfaetion of the, Provincial ; Government. and dir 
: not justiciable., | 


+ 
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_ o7 Sincé exibtënce of a public’ purpose depends ' entirely” on the satisfabtion’ 
-oi «the. Governmént and “is not, justiciable; mere’ omission to ‘Specify * tic 
- public. purpose itjtbe requisition order,.does-not necessarily make ‘the order” 
invalid,., more so when thc, party may obtain the necessary, information Dy. 
appropriate, means. A mere statement in the. order that the, premises, are | 
needed or ‘are ‘likely to he: néeded fori piiblic, purpose is suffi icient. e D 
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Requisition ‘order: under Section 3(1) of the West *Berigal 
Premises Requisition (Temporary Provisions) Act 1947. 


The material facts will appear from the judgment. | 


a Appeal from Original Order No. 176 of 1952 against the* order of 
H^ K: Tesco iaces DD e * 
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A S, AM. "Bose, Advocate, Genera] with A. “K. 3o NUN 
Standing Council for the, Respondent. . 
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' "d. N.. Das, | 4. — This Js, an appeal iby,, “Pandit. Srinivas 
against a, "judgment, of Bose; J. dated „the gth of May, 1951, 
dismissing an, application, filed by the appellant under. Article 
230 of the, Constitution, of India.for the. issue, of a jyrit.of certio- 
rart for quashing , an. order, of requisition. ,dated :the ., gist, ol; 
October, 19; 5o, made by the Assistant: Secretary, Government | ol 
West Bengal, under Section, 3(1) 9f ‘the, West, Bengal Requisition 
(T efnporary Proyjsions) Act, 1947, hereinalter called the., Act.in 
respect of three, rooms on the first floor,in the South -West Wing 
of, Premises No, 11, —— the:City of. Calcutta. 
One. “Bhajanlal, Khedwal died on, dhe, oth vl April 1942, 
leaving .. him surviving his widow Ram, Deyi and three sons, 
Srinivag, the, appellant, Bhuramull, and ME Man 


oe 
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On Bhajaelal's . death : the : said Premises. ‘Now 11, Viveka 


nanda Road, ‘vested in the appellant. PUN and his two 
brothers, Bhuramal and RAUM 2 ed 
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;,, Qn, ihe, 18th of November, i4 an order of. requisition was 
iade by the 1st Land Acquisition. Collector, Calcutta, under the 
provisions of.,West Bengal Premises, Requisition | and, Evicting 
Ordinance, 1947, in regard to, the: said, three rooms: in the, West 
wing of the first, floor of the aforesaid. premises. Shortly .there- 
after,on the 1th of December, 1947, another order, was made 
by. . the , 1st., Land „Acquisition Collector, iu regard , to, the 
said, rooms ‘under the said Ordinance.. The appellants allega- 
tion is.that after. the said. order of requisition one Santosh Chand 
Sucheti, who according, to the, appellant, is: an-.employee ol 
Hirflustgan Motor Works Limited, was put in, possession of the 
requisitioned premises, The appellant moved the Board ol 
Revenue against: the, said, iorder of requisition.. On the. 23rd 
| of ‘February, 1948, . the.said orders of requisition were .set aside 
“by the, Board of Revenue iler; aha, on the ground that it, was 
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suspected that 'the ‘said! orders ol requisition were obtained by 
misrepresentation. On the 5th of March, 1948 the appellant 
wrote a letter-to the Government for possession of the requisi- 
tioned premises. This was followed by another letter dated ghe 
21st of June, 1948, written by Messrs. B. M. Bagaria, Solicitors, 
purporting to act om behalf of ‘the appellant. On the goth ot 
June, 1948, the ist Land Acquisition Collector wrote to Messrs. 
B. M. Bagaria to '(he"effect that a reference had been máde Lo 
the Government in this ‘behalf. | On the soth ‘of ‘August, »948, 
another letter wasi written’ by ihe ist Land ‘Acquisition Collector 
to ‘the appellant for fixation of rent of the requisitioned j premises. 
This was followed by ‘another letter dated the' 19th of August, 
'1948, ‘proposing aii'anricable settlement of the compensation to 
be! paid: for the: requisitionéd premises. On the goth September, 
1948; the! appellant: issüéd'a notice under Section’ 80 of tlie'Code 
of Civil. Ptocedüre* on the Siaté Governmeiit claiming restoration 
ol possession of the! requisitioned ‘premises and’ damages. On 
the 23rd of November, 1948, a suit being Suit No. 1336 of 1948 
was filed by the appellant's $ brothers for partition of certain pro- 
perties including the’ said- premises No. 11 Vivekananda Road, 
on the goth of 'Novembér/ 1948; the' Land Agquisitidn Collector 
wrote a letter to the appellant informing him that compensation 
lor the requisitioned "premises: has‘ been fixed' t Rs: 65/- per 
month. ' In the said partition suit an official receiver’ was 
appointed on the grd of December, 1948." On'the 10th June, 
1949, the 1st Land Acquisition Collector wrote to the appellant's 
solicitor for'a' discussion as panas the restoration of | possession" 
of the: fequisitioned premises. ' This was followed by another 
letter dated the' goth oP November; 1949, ‘tor setiling an! estimate 
‘of costs: to' be incurred for the filing of a suit for recovery ol 
possession of the Tequisitiohed premises. It appears that there- 
áftet on ‘account ‘of disputes ‘between the brothers no steps Were 
taken! for hling a ‘suit’ lor" recovery ot possession of the requisi- 
tioned ' premises. "On the 2gth of August. 1950, the Official 
Receiver asked thé appellant to'obtàin directions from the Court 
1n this béhalf^ In pursuance’ of this request the appellant made 
an application’: for ‘directions Eom the Court on the 218t o. 
Decéiriber, 1959. ‘In the meantime, on the'’gist of ‘October, ` 
1950, an order of requisition: was’made by the Assistant Secretary® 
Government of! West ‘Bengal.’ under! Section 3(1) ol the: West 
Bengal’ Preihises cr empórary ‘Provisions) Act. "1947 {Act V ot 
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1947), requisition the, aforesaid, three rooms in the south-west’ — Cvm. 
wing of the said premises No. 11, Vivekananda Road, which e 

was alleged to be fn the possession of Santosh Chand Sucheti. 1953- 


Oa the goth of November, 1950 a notification: was published in Vind sonis 
the Calcutta Gazette. On the 19th December, 1950, a copy. of — Khedwal. 
the order of requisition. aforesaid, was served on: the: Official: dM 
Receiver. The latter sent a copy of this notice tothe appellant. bee cal j 
On the 22nd of January, 1951, the appellant.moved this Court SES 
for*the issue of a Writ of certiorari for quashing the order of G. N. Das, |. 
requisition, made: on the 31st of October, 1950, and obtained 

the. present’ Rule. This Rule was heard by Bose, J. and by his. 

order, dated the 5th of; May, 1951, the: Rule was discharged. 

Ihe appellant has accordingly preferred this appeal. 


€ ki 





Mr. Deb, learned Counsel, appearing on ;behalf of the. 
appellant has contended that the order of. requisition was really 
made in the interest of Santosh Chand Sucheti who is alleged 
by the appellant to be employee of Hindusthan Motor Works 
Limited, and that the order is mala. fide. - 
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In suppogt of. his contention: learned: Counsel has drawn 
our attention ,to the events which, preceded: the said order of 
requisition. He has-also referred ius to the definite allegations 
made by his client, in the petition under Article 226 of the 

e Constitution wherein it was stated, that'the requisition was 
not; made bonafide and that Santosh, Chand Sucheti was put in 
possession, on the. strength of the first order ‘of requisition made 
in, November, 1947 and has since continued in possession. It 
was pointed out that the allegations made in the affidavit were 
vaguely denied in the affidavit in opposition filed on behalf of 
the State., It was also pointed that in the affidavit in opposition 
on behalf of the State it was generally stated tbat, requisition 
was made for the purpose of housing an officer of the State 
Government. It was also ‘pointed out,that. the, order of requisi- 
tiom did not specify. the particular public. purpose for which. 

» œ the order , of requisition was made... "ETE . 
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' 


Bose J. has observed that though the facts of this case raise 
a suspicion in the. mind, ‘of the, Court, the affidavits, read in the 
light. of. tbe. jevents which , preceded. the present, order for. yẹ- 
e ~ - D 7 
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quisition do not prove that thé order for requisition was made 
mala fides ^; «5. E PM 
[4 . 3 
It must be remembered that the burden of proving wheth& 
an order for requisition is mala fide or not rests on the, party 


alleging it. The events referred to above and the statements in, 


the affidavits to which our attention has been drawn do not, in 
my opinion, necessarily lead to the conclusion that the order 
for requisition was mala fide. It must be observed that the 
Government entered into negotiations with the appellant lor 
taking steps for evicting Santosh Chand Sucheti who was “in 
wrongful occupation of the premises. It also appears that no 
effective steps could be taken for evicting Santosh Chand Sucheti 
because the appellant and his brotheis fell out and the necessary 
directions could not be obtained from the Court requiring the 
Official Receiver to take steps in this behalf. It also appears from 
the judgment of Bose J. that. at the time of the hearing of the 
application under ‘Article 226 of the Constitution a letter was 
produced on behalf of the State which showed that the order, 
for requisition was madc for accommodation of an Inspector in 
the employment of the Education Department of the State. In 
this Court the learned Advocate General who appeared on behalf 
of the State offered to produce the file for inspection by the 
learned Counsel for the appellant. This offer was not accepted. 
In these circumstances, it is; in my opinion, difficult to hold 
that the view taken by Bose J. is not correct. The. first, con- 
tention raised on behalf of the appellant that the order for 
requisition was invalid because the materials on record do mot 
show that the requisition was made for a public purpose. It Was 
contended that the question whether a requisition ha$ been 
made for a public purpose or not is justiciable and the Courtels 
required to investigate this matter on an application made under 
Article 226 of the: Constitution. 


Bose J was of the opinion that this issue was not a justi- 
ciable one and in this view he did not go into the question 
whether the requisition was ‘in fact made for a public purpose 
or not. 
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The ‘question ugerefore arises whether, where an qrder for 

requisition is made under the*Act, jt js open to the Court to 
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Pandit Srinivas 

The matesial portion of Section T ) of the Act is in these Khedwal. 
(erms: 1" Whenever it' appears "to^ the Provincilil Government i 
TURN premises in any lócality are nééded or are likely to`be ul 
needed lor any public purposes, it" may by order in writing re- E o 

quisition süch--property.'"^ ' This is’ followed: by’ a ‘proviso Which G. N. Das, J. 

contains nan ! ‘exception’ in' favour’ of: ‘preinises” used. exclusively 

forthe purpose "óf* religious "worship. "We áre'"not "concerned 
p with the proviso in. the present case. On a plain reading of 

‘Section 3(1) ‘the question ‘whether’a Téqüisition order is made 

.[or:*publie: purpose or not' depends | ón the satisfáction of the 

Provincial: Government. - This: question! was considered by this 

‘Court in. the case ofA. €. Mohammad: V. Sailendra: Nath Mitia 

(1):.. In ‘that: case a^ Bench of this: Court (Harries Cy: ‘and 

Banerjee, `J.) in a case: of requisition - “under Section 3 of ‘the 

present Act came -to'be ob the: opinion that-the! question whether 

the. premises: were required for a public purpose of not depended 

entirely on’ the: ‘satisfaction of the’ proves Goverdineiit. 
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.!'Phe: question also came: to be‘ considered’ in’ tie case of 
Province. of «Bombay: v. Kushaldas ‘Advani (2), which was 
acase- of a. requisition under Section :3: ot 'the’ Bombay Land 
Requisgj tion Ordinance (Ordinance V of 1947).’ ‘The relevant 
pottion of that section was in these'terms:" ""If in the opinion 
of {the :Provincial: Government it: is: necessary or ‘expedient to 
do- so, the ‘Provincial: Government may by an 'order'in writing 
requisition- land for any public purpose: (OP DUPLI INS Ime 
majerity view in-the case)citéd' was that the question whether : 
there: was’ factual: ‘existence of-a public purpose was‘ not justi- 
ciable : by 'thé "Court*but depended! entirely on : the su DIE 
satisfaction of the Provincial:Government. - ^ : ES 
< re e WE db L3 13.0 409 yo eu BO re Kana t ^ 
'« sfn this! connection: I may refer to ‘the: following’ observa- 

* “tions of Das: J! at page 715. ‘When’ the legislative leaves it to an- 
executive authority to form an opinion on or ‘to’ be ‘satisfied 
about such a matter as a condition for the exercise of any power 
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Civi. conferred on it and to act, upon such opinion, what is condition 
precedent i is not the actual existence of the, matter but the sub- 


1953. 
Bed jective opinion or satisfaction of the executive authority«that.j it 
Pandit Srinivas exists.” e 
Khedwal : . 
v. 
R ei ide in the « case any AK. Gopalan v. The State of Madras u) 
` West” Bengal. which was a case of detention under Section 3 (1) of the Preven- 


de tive Detention Act, 1950, where, the, relevant words were “the 
G: N. Das, J. Central Government or the, State Government.: If satisfied ” 
it was held: that the question, of, satisfaction -of the Central 
Government, or the State Government was cate, aa 
' n li 
dr "jc is however. chutendet that, the effect o Article 31(2) ol 
the Constitution and item No. 38,in list I and item No: $6 in 
list It of the „gth Schedule of the constitution. is to! make the 
‘existence of, public purpose justiciable. Reliance is: placed: on 
à Bench decision of, this Court in West Bengal, Settlement 
Kanungo Co-operative, Credit Society v. Mrs. Bela Banerjee (2) 
in, support of the, contention, that the existence of. a -public 
purpose: is justiciable.. Section 6 -provides for a declaration by 
the Provincial Government that any land within the notified 
area is needed for a public purpose. Section 8 then provides that 
a declaration under, Section 6 is conclusive. evidence of the land 
being needed for a public purpose. The expression “public pur- 
pose” is defined in Section (d). In the case cited it was urged 
that the effect of Art. 31(1) of the Constitution entiled thg Coure 
to investigate : the question whether the provisions contained in 
Section 6 and; Section 8 relating to the existence of:a public 
purpose and that as such the relevant portions of Section 6, and 
Section 8 to the contrary effect were ultra vires. or not? ,. I may 
refer,to the observations .of Harries C.J. at. page 800 : It might 
be contended that where it is said that if; a State Government js 
satisfied, that land is,required, for a public purpose there is! no 
objective test and therefore the, satisfaction, of the State Govern- 
ment would conclude the matter. That migbt or might not be 
the. true construction, of such words. , But since.the Constitution 
came into force we have, to. consider whether such. legislation is* * 


permissible or not." . DEP wi ga ee me rai 
dads Pa Wo og » uL EU. A cer ud . É 21 $2 - rf 
(1) (1950) S.C. (C.W.N ) 407. oo 2. 4 

(2) (1951) 55 CWN. 7788. gw Lx oso o: urn . 
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" In. repelling , the contention, "n by ithe, learned , Advocate Crvir. 
General in that (aie that the satisfaction . of ithe, Provincial mast: 
Government is not justiciable, Harries C.J. further observed as Mad 
falows: , But it seems to me clear from: Clause 2.0£ Article Pandit Srinivas 
3r ánd the t three items. in. the three ‘lists of the 7th Schedule.to  Khedwal 
“which I have Teferred ‘that. it is open to the Courts to scrutinise xn Mm - 
Acts empowering "Government, to, acquire property compulsority |, Bengal 
and -to consider whether or not such, Acts go. beyond the powers as 
given. to the various Legislatures by the Constitution, (page.799).' G. Ni Das. | 


The ‘above passages and certain others occurring:in, the said 
decision merely, lay down: that, the existence of, a public purpose 
is justiciable, in order, to, judge, the. jconstitutionality.. of the 
legislation an question : ;in, the, light of the express: provisions of 
Article, 31(2) of the Constitution. , Article 31(2),of the Constitution, 
it may be | pointed out, provides that .no property .shall be 
taken possession of or acquired for public purposes under-any 
law which does not provide for payment, of compensation. The 
fundamenta] Yequirement of the Article, it, may be conceded, is 
existence of; a, public purpose. and, it is this: fact, which renders 
"the factual existence of a public purpose dependent on the satis- 
faction not of the, Government but of. the judiciary.. :It. may be 
observed, that, the, West Bengal Land, Planning.and Development 
Act, ,1948,. was passed. within 18, months,of the Constitution 
without, , the requisite . .certificate from, the President.. As. such 
this piece cof Legislation could not be regarded as, existing law 
and, excepted, by Clause 5 of Article, 31 from,the operation..of 
Clause. 2 of Article 31 with the result, that the, constitutionality 
of the legislation could be gone into by the Court. 

M15 34,017 Ab BPA ‘ (Pu TENET DNE pd qme a ; 
The position, is however different i in the present case which 
relates to, the, West Bengal. Premises, Requisition. (Temporary 
Proyisions) Act, 1947, . Thi is Áct. was passed. beyond. 18. months 
of, the Constitution ene as, gd Was an existing law, within the 
meaning, of. Article: 31(5) of, the, Constitution. , The. constitu- 
tionality, of this, Act! could not :be canvassed, and. the, reasons 
which implied,a. Bench, of this Court in Bela Banerjee's case ki) 
already. .cited, to ,hold „that, the existence, of :public- puo is, 
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was accepted, as correct by a Bench of this Court (Harries Ch. 
7 l ) ae Aor 


a) hog) 55 C.W.N. 778. : E f 4 wil 
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and Banerjee Jy in'the case: ot Sudhindra Nath Dutt v. Sailendra 
Nath Mutter 0) EE fae a tes 


b.- r ae * a.d €, ~ 1 


It was póintéd ‘out that thé amending “Act IV of 1949 Mas 
aniénded Section 3(i) of the Act 'and has added the follówing 
words “ either with or without any or all of tlie fürnitüré, if any 
in such, premises after the word premises." It was tontendéd 
that the effect of the amending Act which" was passed within 18 
months of the Constitution was to entitle ‘the’ Court to consider 
the constitutionality of the entire Section (3) (1) at the Act. 
In-my opinion, this argument cannot be accepted. ‘The anrend- 
ng provisions : of the Act, ‘the constitutionality of the" parent 
Act cannot, therefore, be questioned in thé light'of Article '31(2) 
of the'Constitution (see the: State ‘of’ Bombay v. Heman Santilal 
Aleja (2). Our attention was drawn to two later'decisions oí 
Bose J. in the cases of Abdul Hamed v. State of West Bengal(s), 
and Phanibhusan Mondal v. B. L. Ghose’ (4). Thesé' decisions 
proceed.on Bela Banerjee's case'(5y referred tó above and on a 


‘Bombay ‘case to: which I shall refer'hereafter. I have already 


pointed out that Bela Banerjee's case (5) is distinguishable and as 
such the decisions of Bose]. rest on'sound foundations. In my 
opinion; therefore, on a ‘true construction of Sgction 3(1) of 
tlre'Act the factual existence of a public purpose depends entirely 
on: thé subjective" satisfaction of ‘the Proviricial Government 
and is not justiciable.. The viéw taken: by Bose, J. in the judg- 


ment appealed from is therefore correct. The Second cqnten.. 


tion raistd -oñ Scu of the Appellarit must Boote tail. 
LP ^ !$ 
It was further contended that the omission to —-— the 
public purpose in the order for requisition renders the" order 
invalid. The reason suggested is that such a specification of the 
public-‘purpose is ‘necessary in order to enable thé person whosé 
própérty has ‘been requisitioned to call in question the validity 
of the ordér-in appropriate proceedings. : In my opinión, this 
ts hardly a! valid- grourd for holding that the specification of the 
public purpose-is-requisite. Thè Act does not expressly contain 
any such provision. ' It is always open to a Party to obtain the 
requisite information - “by appropriate means. - The' fact that an 
. a)" (95) 87 CLE. Jo. vus d (3) (1953) A LR. Bom: rô. 
(3) (1052) 89 CLJ 268 (4) (953) 57 CW N. 342. 
(5) (1951) 55 CWN. 778. à. L 


e e 


he ` E 
Vot. 93.]. 977 SUmBIGH'OOURT:DU DOC 87 
ri .o0* " - . ° ; t 1 i E p. : 
appeal is.provided for in Section: 8 of the ‘Act: docs hot render the 
specification’ of. the public purpose" necessary.’ "The appeal 


provided for in Section 8-has à very limited $cópe'àüd has no - 


M5 


t——— % 


1953. 


batak aan dd 


icférence to the nature» ot the! public: purpose “for which the Pandit, Sian as | 


requisition wasemade. I have already' pointed’ out ‘that -the 
fagtual existence of a public ‘purpose is not justiciable! Section ' 


6, 0f. the Act permits the State. to use"the requisitioned premisés 


lor any. purpose.it may:deem expedient. I thereforé fail to see 


Y, 
The State, of. 


West Bengal, 


any valid. g ground for-holding that mere omission*to specify the C.'N. “Das, j 


public purpose in the order for: requisition’ renders’ the’ order" 


invatid. Reliance is however placed on the decision in the case 


of .The.-State.of. Bombay v. Mohanlal Kapur S In this case 
the. order of requisition dated’ December 12, ?950 was in these’. 
terms;  Whereas,:.on enquiry it is-found ‘that ‘the premises ` 


specificd below had been vacant on or after the month of April, 


1950, now therefore iin exercise of the powers conferred by Clause 
(a) of Sub-Section (4) of Section 6 "of the Bombay Land Requisi 
tion Act, 1948 the Government of Bombay is pleascd'to requi 
tion the said premises." It was held by a Bench of thc Bombav 
High Court that the Order for requisition. ‘was bad inasmüch as 
it did not state the purpose of the State or any other public 
purpose for which: the requisition was made. “It was observed 
by Chagla C.J. that the existence of the public purpose was the 
foundation of thé proceedings and an omission to‘ specify the 
purpose rendered the order for requisition invalid. 


9, ~ 9 


The decision cited is clearly distinguishable. In the first 
place, in the order for requisition which I have quoted there 
was no mention at all of the existence of any purpose, State or 
public. In the second place, the language of Section 6(4) of the 
Bombay Act is different from the language of the West Bengal 
Act with which we are concerned. Section 6(4) of the Bombay 
Act runs as follows: “ Whether or not an intimation is given 
under Sub-section 1 and notwithstanding anything contained in 
Secti8n 5ethe State Government may by order in writing (a) 
*77 requisition the premises for the purpose of the State or any other 
public purpose and may deal with the premises for any such 
purpose in such- manner as it may appear to it to be expedient.” 

6 z : Ld 


(1) (1952) LL.R. Bom. 59 e ° 
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Ciym. , ., It must be noted that:Section 6(4) does not use ‘words like 

“if the Provincial Government is.satisfied or if in the opinion 

Eu of the Provincial Government.” The Section, as it stands, -con- 


Pandit ` Srinivas templates thc existence of a public purpose or a purpose of the 
bhedwal., state as, requisite.for the making of an order dor requisition. 
ne MEUM ,, Un the two decisions of Bose J. to. which I have referred, it dogs 
West Bengal, NOL appear that the attention of the learned judge was drawn 
“ ` to the. difference. in, the language between the Bombay Act and 
G.N. Das, J. the West Bengal Act. In my opinion for the reasons given 
l it, is, not, necessary that the order for requisition should specify 
the public purpose for which the order was made. A miere 
statement in the order .of. requisition that the premises are 
needed or are likely to be needed for a public purpose is suffici- 
cnt. The third ground raised on behalf of the appellant must, 
therefore, fail. For. the reasons given. above, this appeal fails 
and,is dismissed with costs.of the hearing before this Bench. 
ig 34 de € i 
Certified for two counsel. . ~ 


1 


Debabrata Mookerjee, J.: 





I agree. 
B..M. Bagaria: Solicitor for the Appellant 
N. C.. Mitra: . Solicitor for the Respondent. 


S.C.P. Appeal dismissed with coss. .* 
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West Bengal Premises Rent Contiol Act, 1950—Section 7 Refund of EXcers 

rent, whén can be dllowed—Suit” for refund of excess rent, f qe ur 

ordinary. € wil" Court. d ED TUE. SET 

Pe. © uo ug. gh a dign. del X 

| / Thee 15,no powe an. the Rent Controller to make an. order: of refund 
excens under Section” 5. of the West Bengal : Picmises Rent. Contiol Act, 

1950. In order to make an order of refund under that Section there must, 

be a separate application for the same Within. six months of the’ time ot 
payníerit. x ih 


Lf uL. : t me V c» X L2 A. 
yd ec B. e i at os ' * dg d X 
‘As the .landloid had received fiom the tenant money he was not in 
law entitled to, the tenant could recover the money, under the general law. 
Therefore a suit for refund of the money was maintainable in an ordinary 
Civi Court. . 
E x Fai : jte. eU op dele e E M 
Application for revision under Section 25 ‘of "the Provincial 
Small Causes Court Act. 


1% itl 
TI 1 ladh LET Qe -4-. | 4 dx 


Suit for refund of excess rent instituted in Small SANE 
Gourt ee Fe") : ici 


The material facts will appear from the judgment. 


Bhupal Chandia Roy Chaudhury for the Petitioner. 

e 

Prafulla Kamal Das and Bon Behari Sen Ed dr for the 
Opposite Party. 


The judgment of the Court was as follows: — 
» e 


K. C. Chunder, J.t—This Rule was issued at the instance 
«of a landlord against whom a decree has been passed by a Court 





* Civil Revision Case No 2788 of 1953, against the decree passed in 
Small Causes Court Suit No “71 of 195% of the Court of the S.C.C. Judge 
“at Bongaon, 24-Parganas, datéd, 40-8-52, 
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of Small Causes for refund of excess rent received by him. The 
tenant went to the Rent ‘Controller for fixation of rent at a 
much lower amount than that paid by him and the amount was 
fixed from July 1/1949. The Rent Controller very wrongly and 
illegally made an order that the landlord has,to refund that 
amount. There: is no power in' the Rent. Controller except 
under Section 7 in a rent fixation case to make an order. . In 
order to make an order o£ refund under that Sectiori there must 
be a separate application for the same within six months of the 
time when the money is first paid. When the mongy was first 
paid the rent had not been fixed and therefore no question 
arises of any amount not due being taken by the landlord. 
The Small Causes Court Judge in the present case has very 
rightly held that refund could not be ordered by the Rent 
Controller. He had very rightly pointed out that as the land- 
lord had received the money from the tenant he was not in 
law entitled to, the tenant could under the general law recover 
back the money which the landlord had received from him and 
to: which the landlord had no claim. He, therefore righdy 
ordered the refund of that amoünt not under Section 7 of the 
Rent Control Act but under the general law of the land. The 
decision was perfectly right. T 


te "aS uu + 54 


This Rule is discharged with costs. 


S.K.R. ^ Rule discharged. . 
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Original Side Practice-—Notice of motion of application ‘to set aside ex parte 
decree When. deemed to be filed in Court. f : 
Ex’ parte ‘decre’—A pplication for setting aside—Liniitation for— Article 164 
' Limitation Act—Applicatién affirmed and "Master's ‘simmons taken 
aVhen to be taken to have bèen celd in Court ^5. c c à 
' x , i ; 1 E A , 
A "notice of motion" is only a notice: that, a motion will be made: 
it is only an mtimation Jo the opposite party required under Rule 4 ot 
Chapter 20 oF the  Qrigini Side Rule. P XM agr dit reed 
When after a notice of motion''hás been fiéld in-the'Registars' Office 
And pursuant therto, the motion is included in the Paremptory List of the 
Judge and it being called on the Court makes an order, the application is 
then made to the Court When the Court is asked to, adjourn -the hearing 
of the applicatioft or to give. leave to the parties ‘to ‘file affidavits on a subse- 
quent date, the application ds broüght to ihe nótice of the Court and the 
Court is moved: in regard to it, 'so that the application is made. 
2 } P nb ai } i road X. «i 1 : E. 


Abdul Gani v.David Jacob. A insi. 


^x a 
i + r 


es Chand; gni v. Sohonlal Daga (2) discussed. . p aA 


m ] 
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Application to set. aside an ex parte “decree. : 


T 
, The material facts will appear ‘from’ the judgment. 
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A. N. Roy and S. K. Mukherjee for the Appellant. 
4 
R. C. Deb and Gouri Mitter for the Respondent. K 


e 
The judgment of the Court was as follows : — 


aca 


Chakravartti, C.d.:- The appellant, Sohonlal Nagarmfill, 
who was the defendant in a suit decreed ex parte, had preferred 
the present appeal against an order or Mr. Justice P. B. Mukharji 
refusing to set aside the ex parte decree. The learned Judge 
did not deliver a judgment, but statements were made to us 
from the Bar regarding the ground ‘on which he dismissed ethe 
appellant’s application. The learned junior Counsel for both 
parties, who were in the Court below, stated that a preliminary 
ground was taken on behalf of the respondent that the applica- 
tion was barred by time and the learned Judge dismissed the 


application on that ground without entering into its merits. 
Ld 


Mr. Deb, who appeared before'us as the leading Counsel 
for the respondent, stated that if limitation was the only ground 
on which the application had been dismissed, he would con 
cede at once that the point should be decided in favour of the 
appellant. He added that we might proceed. to consider- thc 
application on its merits or send it back to the learned Judgc 
for disposal by him. It was, however. brought to our netice 
that there was a reported decision of Mr. Justice P. D. Mukharji 
himself, given in another case, according to which the applica- 
cation in the present case would be time-barred. We, therefgre, 
thought that it would not be proper for us to decide the issuc 
of limitation in the appellant’s favour merely on the concession 
of Counsel without giving duc consideration to the reasons 


-given by the learned Judge in support of the view held by him. 


Such consideration appeared to us: to be all the ‘more necessary. 
because we were informed, that, on the indentical point, there 
was also a decision by Mr. Justice Bachawat in which a con-. 
trary view had been taken, as there is obviously a conflict of 
opinion on a questjon of law and procedure. affecting applica- 


tions made on the- Original Side of this Court, we thought 1 


“proper to give a decision on it, 


crit 


r 
kal e 
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The facts are as follows. Qn. the 21st. November, 1950, the 
réspondeni, Manick Lal Sea X Seal, brought a suit, against .the appel- 
lant, Sohonlal Nagfrmull,. for. recovery, of -possession of, premises 
Ng. 85 / 2È, Ripon Street, arrears of rent and mesne, profits. The 
süit appeared | in the Peremptory. List, | of. Mr. Justice: P. B. 
Mukharji on the 1gth February,, 1953, | and was. reached on the 
Bth March, 1952, when none being present .on behalf of the 
appellant, it was decreed €x parte. Thereafter, the appellant 
took out a Master's summons for an application to set aside the 
decree and made an application which, however, was dismissed 
on the ground ‘that it was not a proper application. Then on 
the 1st of April, 1952, the appellant took out a notice of motion 
in respect of an application, to be moved on the 7th April follow- 
ing.. On the 7th of April, 1952, the application appeared in 
the list o£ Mr. Justice P. B. Mukharji who gaye.the usual direc- 
tions in régard to the filing of the affidavit-in-oppotion and 
the affidavit-in-reply and adjourned the motion to the 38th of 
April, 1952. On the 28th the motion was further adjourned 
to the next day at the instance of the respondent. .On the next 
duy, that is, on the 39th of April, the application was dismissed 
on the ground, as was admitted before us, of limitation. There 
upon, the present appeal was preferred. 


The question before us is whether the dismissal was correct. 
Unfortunately, there, are no materials to show what reasons 
actually weighed with the learned Judge, and to proceed on the 


Ídoting that he must have dismissed the application on the 


identical reasons that he has given in the reported case will 
certainly be to proceed on an assumption. But-no other reasons, 
and, in fact, no reasons at all were urged- by the respondent in 
support of the ‘order under appeal. We have, therefore, only 
- to see whether the reasons given in the reported case for the 
view that an,application would be barred by time in circum- 
stances like those of the present case are good and valid and 
whether the order appealed from must, for those reasons, be 
upheld. 

The farlier decision of Mr. "o P. B. Mukharji is re- 
ported in Debendra Nath Dutt v. Sm. Satyabala Dassi (1). 
where it was a plaintiff's application for setting aside a decree 
dismissing the suit for default. The decree was passed on the 
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“5th of :May, -1949,- and a' notice of motion returnable on the 


230d August, 1949, was taken out on the rth of August. "On 
the 22nd August, the usual directions for the filing of affidavits 
were given and the application was adjourned to the fth Sep 
tember, but'the petitioner did-not get. the application ‘noted as 
made on that day. On the 6th Septernbér the application, was 
-adjourned' to the 13th September and ` again’ the petitioner did 
not have the application noted as made evén on that date. , OF 


‘the “13th September the application "was adjourned till the 16th 


and on the 16th it was nears and dismissed as barred by limita- 
tion. b. & ' 


.- In giving-his reasons, Mr.’ Justice P. B. Mukharji pointed 


out that under Article 163 of the Limitation Act, the reltvant 


period of limitation was thirty days from the date of dismissal 
and, therefore, the application was plainly barred by time. even 
on the day on which the notice of motion had been taken out. 
It had however been argued before him that in à case where the 
plaintiff had no knowledge of the decree at the daté it was 
passed, the starting point of limitation would be the date of the 
plaintiff's knowledge; which in that case was said to have been 
the 11th August, 1949. Mr. Justice P. B. Mykharji did not 
accept that view of Article 163, but he proceeds to hold that even 
assuming that the starting point of limitation was the 11th of 
August, 1949, the application’ was still out of time, because it 
was not "made" with the meaning of that word tll tpe 165 
September, 1949, when the period of thirtv days had. already 
expired. In the learned Judge's view, an application was not 
made when merely the notice of motion was taken out, nor made 
when only directions for the filing of affidavits were given or the 
hearing simply adjourned to a future date, unless, at least» the 
plaintiff got the application noted as made on one of such 
dates. When no such note was made on any of the earlier dates, 
the application was made only when it came to be heard. The 
learned Judge does not seem even to have decided that an appli- 
cation is made when it is noted as made without any hearing 
taking place, because all that he says is that if the application 
before him had been noted as made on the 22nd August or thq 
6th - ‘September, it might have been argued. that limitation had 
ceased to run.on the date when the note was made. 


ves 48] * e. . HIGH COURT. Si 


* If the view taken by, Mr. Justice. P.B. Mukharji-be correct, 
the application, in the present. c case was not. a “tall © the agth 


tty 4 eye 


tions TR the filing dE affidavits: had been. given and orders for 


adjeurnment passed, but on none ofrthose:dates had the: appli- 
cation béen noted as made. “The „Article of the Limitation Act 


ap) licable to the present .case_is Article 164, which prescribes 


a “period of. thirty days from the date of :the décree or where the 


` summons was not duly served, the date, when the applicant has 


knowledge of the decree. There is no case here of the summons: 


not having been, served or the appellant. not knowing. of' the: 


decree at, the date it was passed. ‘The appellant had therefore 
only thirty days from. the 28th of March, 195$, and..if his appli- 
cation was made only on the zgth. of April, 1953, as it would 


have jo be taken to have been _according to .the view, of Mr.- 


Justice P. B. Mukharji, it was clearly barred by time. 

The decision of Mr. Justice P. B. Mukharji came to be 
considered by Mr. Justice. Bachawat in the case of Abdul Gani 
v. David Jacob (1), where the learned Judge had to consider an 


application under section 5(2) of the Calcutta Thika Tenancy 


(Amendment) Ordinance, 1952. Such an application was re- 
quired by the Ordinance to be made within three months from 
the date of its commencement. which was the 21st October, 1953. 
The notice of motion was taken out on the 17th December, 
1952, for the 22nd of December following and on the 22nd the 
usual directions for filing affidavits. were given the application 
being adjourned to the 19th January, 1953. .On the 1gth it 
was further ‘adjourned to the.27th January and the hearing 
of the application commenced on -that date. It was argued on 


behalf of the respondent to the application that the application. 


was not made within three months from the commencement of 
the Ordinance, that is, within the 21st of January, 1953. Mr. 
Justice Bachawat held that an application was made to a Court 
when the Court took cognisance of it and that in the case before 
him, it had been made, first, on the 22nd December, 19523, then 
on the 1gth January, 1953, and, lastly, on the 27th January, 
1953., He referred: to the provisions-of Rules 6 and 15 of 
«Chapter 25 of the Rules of the Original Side and held that 
under the provisions of those Rules, orders’ giving directions 
for the filing of affidavits or ganting ga a aa were judicial 
O) (1953) 57 C.W.N. 313. 
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acts. ., He.added -that ‘although dn “Application pu nöt ihade 
when a notice of motion was taken’ out; as held in in Arda 


and. finally in’ Srée.:Chand Daga’ vi Sohahlal Diga (1), thére 


- ben expressions of- opinion ir-those-cases to thë effect that an 


application was made-when ‘it was mentioned tó ‘the "Qourf or or 
when: the. Court took 'cognisdnce! of it and, upon taking’ coghi- 

sance, , passed: an: order -for ‘adjournment.’ The: leárned Judge l 
did not;consider.:himsélf.bóund by 'thë ` observations. ‘made oy 
Mr. Justice.P. Bi Mukbarji on the second “part “of the. case iñ, 
Debendra: Nath: Dutt v. Sm. Satjabála Dasši, (2), because thé 
application, in that: case. being: held to bé barred“ even on thé 
date, when ‘the notice of niotion was taken out, the: expression 
of opiniori that it was not made on several subsequent datés and 
was.made only when it was actually came to’ be heard’ wis, 


strictly s speaking, am obiter dictum. Maus Wk ES s C UR 


Mi # 

1 + 
fee va TAH s.l * ` 

NUN NK m v 


- Since we are Sidang thé reasons: giver! by: Mr. ‘Justice 
P. B: Mukharji.on their merits, the question ‘whethér they were 
réasons. necessary for the decisiori or niere-further expressions d 
opinion in tlie nature of obiter dicta; is immaterial. What w 
have :to. consider “is whetlier- the - reasons sga by Mr. Justice 
P. By.Mukharji aré correct. ES ; er 

.Theré is ño question that Article 164 of Schedule® T to “the: 
Limitation Act applies to the case! ‘That Article prescribes the 
time-limit for applications made by à defetidant for an order' 
to set àside-a.decree passed ex parte. "With ‘that Article’ must 
be read section 3 of the Act which provides that evy Suit 
instituted, appeal preferred and application made after the period 
prescribed therefor by ‘Schedule I, shall be “dismissed: : dhere 
is an explanation as to when-à suit:is instituted but the Section" 
does not explain when an appeal is preferred or an application’ 
is made. “It is, however, necessary to note that the Section speaks 


of making an application arid rot of filing ör giving notice of | 


one. The relevant enquiry n must, therefore, be when an "áppli- 
cation is‘made. ~ : 
' Even apart from authority, it'secrhs clear that to také out 
a notice of motion is not'to make ari application. A “ , notice of - 
motion," as the térm itself- indicates, is only a notice that a =- 
motion will be made and not that it has been made or is being: 
GY (1943) 4T C.W.N. 45057 775 a E 
(2) (1949) 54 C.W.N. 110. l SU SN EC u.c VE 
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“made. It: is only an: intimation to: the oppósite party "ot al civi. 
intention to make-à-niotior on a futurè date which; under Rule S 
4 of. Chapter 20 ‘of the Rules -of thé Original" Side, must be akh 
stated. in.the' ndfice.: Büt “whên after a notice of motion has Sohanlal Nagar- 
been filed in the Registrar's office and pursuant thereto, the - muli 
motion: is included in the Perérnpiory- List ‘of the" Judge on the... 

, day specified in. the notice ahd thé motion béing calléd ‘on, , the M ane 
‘petitioner. makes some’ prayer on which tlie Couit makes añ, Chakravartti, 
order, thé application, to my mind, is thén miade to the Court. CJ. 
Utaally,' the: Court givés directions" for filing the affidavit-in- 
opposition and the: affidavit-in-réply- and adjourns the application 
ta a subséqueiit date, as was done in thé present casé ón the 
7th of April,'1952.- Such an order is made under Rules 11 and 
15 of Chapter 30 of thé Rülés of thé Original Side. Unless 
such an! order is made under Rule i1, giving leave. to the parties 
to file the” affidavit-in-opposition and-'thé affiddvit-in-reply on 
certain future dates, no such -affidavits can be used’ at the heat- 
ing, if théy were ñot filéd béfòre the date named in the noticé of 

. motion: see rules 7 arid 11; and unless:an order i$ made under 
rule i5, adjourning the hearing of a motion to a future date, 

“it must be'heárd ori the-first date of hearing arid cannot be heard 

“on a subséquent date—see rule 15. The direction for filing 
affidàvits on subsequent dates is made on the prayer of thé 
partiés and the order for adjournment’ is made with their con- 
sent. It would this seem to be clear that when the Court is 
asked to adjourn the heating of-the application or to give leave 

e to the parties to file affidavits ón'à subsequent date, the appli- 

"cation is "brought to the notice of the Court and the Court is 
moyed iri regard to it, so that ‘the application i is made. I would 
prefer not to use the phraseology adopted by Mr. Justice 
Bachawat and not to look at the matter from the point of view 
of the Court taking cognisance, because what we are considering 
is not when thé Court entertains an application, but when the 
party makes his application to the Court. But I must hasten 
to add that cognisance taken -by thé Court is proof of the appli- 
cation having been made; for unless an application has been 
made, there is nothing before the Court of which it can take 
cognisance. Tt appears to me that when the Court makes an 
application as.álréady made arid merely: postponés. fe considera- 
tion: and, similarly, when it gives directions for the filing of 
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affidavits, it makes an order on the application. .By asking the ° 
Court to make such orders, the petitioner makes the application. 
There can be no question of.getting the application: noted as 
. made on such dates, because the application is*made in fact. : 
-0 
It does not appear, to me to be material that: wies a motion 


"is adjourned « or directions are given for the.filing of affidavits 


on future dates, the application is not heard on the merits.» The“ 
law of limitation is addressed to the commencement of a pro- 
ceeding and not to its disposal or to the consideration of tHe- 
subject-matter. It is designed to discourage the pursuit of 
claims which have become stale by eflux of time and, naturally. 
the diligence it enjoins has reference to the intitiation of a 
proceeding. Section 3 of the Limitation Act to which I have 


. already referred speaks of instituting a suit or preferring an 


appeal or making an application. , The test, therefore, always is 
whether.the party did all that he was required to do in order to 
bring the matter before the Court and set it in motion. If he. 
did so, he instituted the suit or preferred the appeal or 
made the application, irrespective of whether any consideration 
of the merits of the case took place. It is true that the test of 


diligence would also be satisfied by the taking out of a notice, : 


of motion but that step is insufficient to constitute the making 
of an application, because it does not extend up to the Court. 
Where, however, the Court is approached in connection with 
an application, in whatever manner it may be, the application is 
made, unless it be that the approach is with regard to some 
incidental matter, belonging to a stage prior to the makin of 
an application. Although therefore, this Court has not accepted 
the Bombay view that the filing of a notice of motion in the 
proper office of the Court-for sigmature and seal is making an 
application for the purposes of limitation, or the Madras view 
that an application is made when the-notice of motion is issued, 
it has never been held—nor is there any reason for holding— 
that an application is not made even when the motion comes 
up before the Court, the Judge gives direction for the filing of 


affidavits and adjourns the hearing to a subsequent date. 
e 


In my view, the application was made in the present ‘case 
on the 7th April, -952, which was the first day of the hearing 
of the motion and when the court gave directions for the filing 


-e 
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of affidavits and adjourned the-hearing to the 28th of April. 
As the decree was passed on the 28th of Marchi, 3952, the appli- 


cation: was within time; ;. - Eo 
e Pu Na Seu op 
There was some dieusi at the Bar as to what further 
, orders we should make in čase we decided the issue of limitation 
"jn favour of the appellant. It was suggested on behalf of the 
respondent that we might proceed: to hear “the application on 
e merit, inasmuch as the affidavits were all on record and 
had been included in- the paper book. We do not think that it 
will be proper for'us to do so. The learned Judge had no 
occasion to consider the. remaining issue or issues. and. it. would 
not, be.proper for us, sitting as an Appellate Court, to decide 
those matters: without-the benefit of the findings of* thé learned 
‘trial -Judge.-- The decree was a’ decree passed by him and it is 
that decree which is sought to be avoided on the ground that 
there was sufficient cause for. the appellant’s absence on the, date 
the decree was. passed. . ‘It appears. to me that this is pre- 
,€minently a matter, at least primarily, for- the learned judge 
* himself to consider and it is for him to say, in the first instance 
at least, whether the appellant has been able to make out a 
sufficient Cause for his absence. The proper course for us to 
adopt therefore is to set aside-the order of the learned Judge 
and to remand the case to him for a decision of the issues other 
than that of limitation whichis: the only matter we decide. 
a In the result, the appéal is allowed, the order of the learned 
Judge is set aside and the case is sent back to him for decision 
of the issues other than that of un and EDU accord- 
ing to his findings.” p t d 


.e. 


Costs will abide the sesult-- Certified for two Counsel.: 
ps 8, R. Das: Gupta, da t—I agree. ` QUE A QT ý 
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T. did. 4 Co.: : eeu os for the Respondent. 
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Before Mr. P. B. Charkravartti, Chief Justice and “=: - 


Mr. Justice S. C. Eats "E. 
To. Cryn DOT »" m Pi 
"n INDRA NARAYAN. BHATTACHARJEE K Se. 
August, 5. PONERET LAL SEN.* | 


Putni Regulations —Niskar right Burden , of — Niskar Bhogdakhai 
$utre," the meaning of the entry in the Record of Rights. . 


In cases where-the defendant claims a rent-free (Niskar) title the initial 
onus is on the plaintiff to prove that the land is a part of his mal assets and 
as soon as the plaintiff proves that fact, the burden of proof shifts on the 
defendant to show that they are entitled to hold the land without payment 
of rent. 


A new putnidar is entitled to get che putni free from encumbrances 
created by the defaulting putnidar or putnidars and unless such encum- 
brances were created before the creation of me first putni. 


The entry “ Niskar Bhogdakhal sutre " in the Record of Rights at 
best means that the tenant is not actually paying rent to anyhody and not 
that the tenant is not liable to pay rent to anybody, and as®such this entry, 
by itself does not necessarily mean rent-free tenancy. 


Appeal by the Tenant-Defendant. 


* - e 
Suit by the Plaintiff putnidar for assessment of rent. Plea 
of niskar title by the defendant. A 


The material facts will appear from the judgment. 


Manindra Nath Ghosh and Anil Kumar Sen for the 
Appellant. 


Satindra Nath Ray Chowdhury and Byomkesh Bose for the 
Respondent. 


4 s 


The judgment of the Court was as follows: — 

* Letters Patent Appeals Nos. 13 to 23 of 1950, against the judgment 
Mr. Justice Thomas James Young Roxburgh, dated zıst of July 1950, in 
Appeals from Appellate ‘decrees Nos., 2088 vi 1045 of 1946). 


VoL. 93] ! "4125, HIGIFCOURT/ +2 


« iS. Ci. Lahirij J. These cleven appeáls oben bled: by 
the : tenants: defendants) under.’ clausc.!15- of -the ‘Metters Patent 


against. a - -judgment , of: Mr; Justice Roxburgh. ‘whereby: she: has 
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* 
—————— 


1953. 


ath Med 


d'smissed eleven ‘second. appeals. preferréd by them, questioning Indra Narayan 


the. correctness of ‘decrees: for. assessment- of..reritsomiade by the 
£ourts ‘below. ': pest [a oe ce cud. fit uj ET thali hile Tee i 

bow adobe Se (ope Sp sus ud CP aes meta 
reat The isnt Rai falido: Phanitidra- Lal Sen, parbi 
a. putni taluk mamed. Lot'Simdali at an-auctióii sale held under 
thé: Putni Regulation on November 17, 1932. "This putni taluk 
is: Included iin: Touzi No. 1-of! the: Burdivan Collectorate, held 
by the:Maharaja of. Burdwan. - It sis -ubdisputed that: in. 1210 
B.S: the Maharaja created a^ putni«in. respect: of the lands of 
Matiza'Simdali sand other «properties in: favour of one Jagat 
Narayan’ Roy inv 1212 B.S: -:Oné. Bliaktaram: Roy. executed 
another‘kabuliat án: respect of lands of Mouza Simdali and other 
mouzas:and in'a221, B.S. one Bhairab "Singh: executed a third 
putni Kabuliat-in! respect ‘of the lands of: Mouza;Simdali only. 
Iv 1235 D.S. the putni was sold under. the'putmi Regulation 
and purchased by!one Badal. Bibi and in. 1300 13.8. the putai 
was ‘again’ sold: and»ipurchased- by one. -Bakkeswax. whose heirs 
were in:possesgidn oft’ thetdate:of. the auction-sale, at which the 
plaintiff purchased. The plaintiff institufed;!thecsuits out ol 
which these appeal arise for assessment ofrent, alleging that the 
defendants were tenants under the, putni purchased by him, that 
the ‘lendssheld by the délendants wete parts of .the mal, assets 
of Touzi No: 1 of the Burdwan’ Collectorate, that the,.defendants 
were liable to pay rent to the plaintiff, but they were refusing 
ido so’ rélyingjupon! cerlain- incorrect entries: in) the. Record of 
Rights which recorded their itenancits as ‘niskat. . 'E.he.sujts; were 
comtested' ‘by the‘defendants ori: thé: ground that, the lands of 
their tenancies’ Were not mal- lands, that they. had.been holding 
the lands in lakheraj-and-niskar. rights, thatethe entries in the 
Record of ‘Rights iwere; correct :and: that ‘since! the defendants 
were" in! possession: of-the-lands without payment. of rent, they 
wefe «chaitled to:claini a rent frea title ‘on: the presumption: of 
lost! grants! The ‘defendants. further. pleaded;;that the, suis 
brought ‘bythe plaintiffs were: barred! by Jimitation!. 1.55: 7+. 
ju. MR. gana ae Ue Mia see AG ae Pee ag Ede. 4 
"| Tha plaintiff's suits: were: decree »by-ahe learned. Mumnsil 
e and thosé- decreés: were éffigmed { gn ‘appeal hy the Subordinate 
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Civi, Judge and on.second appeal by Mr. Justice. Roxburgh. .In six 
out of the eleven suits, the interest of. the defendants has been 
1 * . LI a ,%, a . 
953 recorded as niskar raiyatr.and in:the remaining suits as -niskar 


Indra Narayan tenure-holders but in all the cases in the Remarks Column théte 
Bhattacharjee is entry "Bhogdakhal sutre”? . The courts below have proceeded 
$5 x on the footing that in cases of this description the initial onug 
anindia Lal , T < : . 
Sen is upon the plaintiff to prove that the land is a part of his mal 
= assets and was taken into account at the time of Decennial 
S. C. Lahin, J. Settlement for the purpose of assessing: revenue and ‘as soon as 
that is done, the onus shifts on the defendants: to'.prove: that 
they are entitled to hold.the land without. payment of rent. 
It has: been found in these cases that the plaintiff has succeeded 
in discharging the initial onus, but tbe,defendants have failed 
to prove that they.are entitled to hold without payment. ol 
rent. Mr..Justice Roxburgh has held that under section 11 of 
the Putni Régulation the plaintiff was entitled to get. the putni 
{ree from encumbrances created by the defaulting putnidar, or 
putnidars, and in ‘order -to succeed. the defendants must prove 
either ‘that there was a valid or an invalid revenue grant made 
im their favour prior to the permanent settlement: or that the 
rent free: title was created by the Maharaja of Burdwan before 
the creation of the first putni-in 1210 B.S. .Acgording; to Mr. 
Justice Roxburgh’ the entry in the Record .ol Rights | at, best 
proves that the defendants had niskar title: under one of, the 
putnidars which was not sufficient to:defeat the plaintifl’s claim. 
Against the decision of Mr. Justice Roxburgh the fenapts dg. e 
lendants- have filed these appeals. i Lu i 3 
; D ou ou 
Mr. Ghose appearing in support. of the appeals hiis aa; 
in the first place. that ‘Mr. Justice. Roxburgh has misunderstood 
the effect of the eütry in the. Record of Rights. Accordingeto 
Mr: Ghose the effect of thé entry is that the defendants must be 
taken to have proved: that. they were’ never liable to pay; rent 
from the inception of the putni. The putni kabuliyats of 1210 
B.S. r212 B.S. and 1221: B.S. are: on the record. The, putni 
kabuliat of the year 1221: B.S. shows that, the putnddar was 
making reservations in respect of a tank for which the zamindar 
had granted sanad and also in respect of rents which had been, 
realised by the Zamindar up to the date of the execution ol the 
putui'kabuhat. The putnidar.was further stipulating that he 
would not raise any. objection" with, regard to.thc said grant or. 


1 ^ 
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realisstióre 'of' rent, "If! rent ‘free’ eraitits ‘had béen"made’ by the 
zamindar "beforé''thie-Créátion. of bait putni''ds alleged’ by the 
appellants, it is re&sonable to-éxpect that ‘the’ putnidar would 
hawe made similar reservations in respect of those grants but no 
stich ' réservatión is^ to be found 'in'the pütni kabuliat. From 
this fact the 'inférence' legitimately ' follows that’ rent free ‘grants 
Were not: made: Dy tg zamindar before the creation: ot the 
putni. Pe ue b lw DAO ar e gaa oun. CAPRA ee C Nu cep — d gU us 
MA AH : is FE dear a, ana? gut TEE al E es 

(Mr. i ue next contended: ‘that the ex pression " niskar 
bhqgdakhaf sutre” in the Record of Rights -means that the ten- 
ants had acquired rent free title. by- possession and enjoyment 
and there is a-presumption'of correctness -of this:entry which 
mus ‘prevail unless. the’ contrary is/proved by the plaintiff. 
This interpretation of the entry in the.Record of Rights cannot 
be accepted as: cortect. "In the-:case of ‘Kamala Ranjan Roy v. 
Ifran Sheikh (1);:to' which Mr. Ghose ‘himself drew our attention, 
Mitter 'and Akram ‘JJ. observed as ‘follows at page 16. 

wene, “Isa property is found ‘to be‘ in ‘possession: -ol a man 
*' who is not actually paying rént to anybody the property is.to 

“be described: as niskar in ‘the'column in which rent is to be 


‘ mentioned. If any documents, sanad, chhar etc. be pro-: 


duced the" particulars ^of' the document-are to be stated 
there: ‘But! if mo sanad, “chhar. or other! documents of that 
nature be:producéd the remark is to be madé. that it is 
^" Bliogdakhal Suire 5: V eio ee b ge 4 


. t s 4 . 1 . 
"This passage is based'upon:an interpretation of Rule No. 37 


of the- Technical Rules and: Instructions ` of- the. Settlement: 


Department' which the'Settlement authorities follow; It follows 
from the" passage: quoted above: that the! entry “ Niskar Bhog 


dakhal' Sütre' mearis that the tenant. is not'actually paying rent 


to’ anybody and: not that the tenant! i$ not liable to pay rent to 


anybody. The same- view’ has! also ! been. taken: by Sen and. 
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Indra Narayan 
Bhattacharjee 


v. : 
Phanindia La! 


Sen. 


— ÁMÀÀ—— 


$, C. Lahni, 


Chunder ‘JJ. in the case of!Bibhuti Bhusan -Kar' and: ors. v. Rai. 


Phiüriindrü Lal Sen! Béhadur'and ors. (2), which: Has been referred. 


to hy’ Mr Justice ‘Roxburgh inhis ‘judgment: . In this case the 


' leaned’ Judges held/às follows: ^^: "ce 0l o 
MER. A'raiyati: interest: is“ assessable to rent-and-.the word: 
' "niskar ' “does not take away nom f abi, It: only. : 
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(2) S A NOS. 1918-1930 of 19f4. * 
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shows, that this raiyati interest had been, enjoyed; by, the 
tenants without, paying rent, but it does not, show „that; the 
lands: are not ‘assessable to, TENG.) ieee Mae b vy chr ds acis 


t+ 


ea : kwad iiy k : E h 
We se see no reason, to “differ. from the observations nade 
the two Bench decisions quoted, above: and, accordingly, we must 
hold that, the word," niskar" when it appears in the Record 
of Rights, by itself does not necessarily mean rent free tenancy, 
but only means that the tenant is not in fact paving rente to 
anybody. Mr.,Ghose relied upon the. decision in the case of 
Sri Monohar. Das Mahanta v. Charu. Chandrá Pal (1), for 4he: 
proposition that in.that case a different view iwas taken ol the 
expression “ Bhogdakhal Sutre." .On.going, through that judg 
ment, we find nothing whicli is contrary to the:interpretation ol 

that expression as accepted. by us. ^... X 
The next point urged by Mr. Ghose is that, in cases ol the, 
present description the onus is upon: the plaintif ‘to prove that 


the rent free grants: came ‘into existence after.: the, creation ol 


the putni, the presumption being that they “run back:to a period 
antecedent to, the creation of. the putni.” - In support of this 
proposition reliance was; placed upon the case of Bipradasi Pal 
Chowdhury v. Kamini Kumar, Lahiri .(2).., On going through 
the facts of that case, it appears.to us that it is. of no assistance 
to the appellants. -That.was a case where the plaintiff purchased 
a putni tiluk'at a sale held in execution of rent decree and after 
serving notices under section 167 of the, Bengal Tenancy- Act 
for annulment of encumbrances, sued for.eviction of the eten? 
dants as trespassers. The defence inter “ala was, that. no 


zamindar or putnidar was ever in possession within twelve years ; 


and as such «the plaintiffs claim was barred by, limitation. The 
plaintiff, however, relied-upon. Article 121 of the Limitation Act , 
The High:Court in its judgment pointed out, that if the plafn-. 
tiff relies: upon, Article -121 -he, has’ to, establish that “ the in- 
cunibrance which. he seeks to annul, commenced after. the 
creation: of the. Putni, * ." * * On the oother hand; there: 
is ample evidence that the adverse possession ,of the defendants 
and their predecessors commenced before the creatior? of. the 
putni» ‘There are traces.on- the record.to show that there had. 
been assertions of hostile title before the putni, itself: was created." 

In these circumstances the Privy Council affirmed the decision 

(1) (1050) 54 C W.N. 706. (2) (1921) 26 C.W N 965 


- 


~ 
^ 


e . 9 « 
Kk 9 zuo. «HIGH Condes s 135 
of the High Court , upon the view, that the | Proper, presumption: Crvit.,' 
was: ‘that the adverse possession of. the defendants. ran, back.to.a 
period ahtêcedent w thé creation, of the puti. in the cases. Kane 
befo “us “there is ‘nothing | to “show that the tenants and, their Indra. Narayan 
predecessors | had ever, asserted a Tent free, title, before. the creation, Bhattacharjee 
of the" putni- e Ón' he. ‘contrary, , the putni | kabuliyat, . ot: v. 
1221 BS. to ‘which LE have, already Teferred, shows that. no .re-. dir TN 
sérvatión ‘was made. in ' respect of any rent, free grant, by, the. LL 
Zamjndar. We must, therefore hold that the principle | laid down s..C.. Lahn, J. 
by the Privy Council in Bipradas Pal Chowdhury’s case (1), has 
no application to the circumstances. of. the present, case. The 
principle of o onus’ ‘applicable tO cases of this description, has been 
settled by a long line of judicial. decisions: : beginning.,trom | 
Hurryhuy: Mookhopadhya v. Madub Chander Baboo (2). 
Jagdeo Narain Singh | v. Baldeo , Singh ...(3).. and ending 
with Kamala Ranjan Roy’ v. Ifian Sheikh (4). In all these 
cases il has been unitormly laid down that the, intial 
onus 15 upon the plaintiff to prove that the lands formed part 
of his mal assets and as soon as the plaintiff proves that fact, 
the burden of proof shifts on the defendants to show that they 
are entitled to hold the land without payment of rent. It is 
interesting to note that even, im Bipradas Pal Chowdhury's 
case (1) the Pwivy Council expressly follows the principle in 
respect of onus laid down in Hurryhur Mookhopadhya's case (2), 
Mr.'Ghose made a faint attempt.in his opening to contest the 
finding -that the lands are included in the mal assets of the 
phinnt, but be finally abandoned the; pointy We must accord- 
ingly hold that the plaintiff has discharged the initial burden 
that lay upon him tọ, prove | that, the -lands, are;included in his 
mal assets, but the defendants have failed to prove that ni are 
entitled to hold, without payment of rent. ie. > 
ein his opening Mr. Ghose. raised a point that the suits-are 
barred under Article 137 of the Second: Schedule of thé Indian 
Limitation Act which provides tbat in suits to establish a 
periodically. fécurring : "right, the’ limitation is twelve ‘years from : 
the time "when, the plaintiff i is first refused the enjoyment of the. 
right... Tr, these cases, it;has been, found .by..the Courts below 
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that the plaintif purchased the putri on ‘November: i 1932, 
and máde'demiarids for rent from different défendants on difter- 
ent dates—the last demand being made in* Kartick. 1349. BS. 
November, 1941. ' The suits Were ‘instituted on july Mp Ios. 
well within twelve years from the date’ of the plaiptif S purchase. 
In'view of these’ findings, Mr. Ghose did not develop this point 
in the course of his argument and finally said that he abandorieti 
the point about limitation. In these circumstances, this plea, 


must be overruled. dM EE NT 


, "pe 
| + E } d 


“As all the points urged oh ‘bebalf of the ‘appellants fail, these 
wine must be dismissed with costs—the ‘hearing. -fee being 
assessed at öné gold mohur i in each case. 

"P.B. Chakravartti, C.J. :-—] agree. " 


B 4 
A "m tyra 4 | 


cf t ki + a ry ae à [4 + i rt * » 
S.G.P. Appeal dismissed with costs. 
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Before Mr. Justice R. P. Mookerjee and: Mr. Justice 
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o7 MOHAMMAD! NASSAIR ^ 770 77 
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Mahammedan Law—Woakf——Eskential conditions of a valid Wakf—'' Religious 
fiotis, o1 charitable objects under: clause: a(r) {of the Wakf Act — PB. 
ponement of vesting in charity, peinussible limit. uo 

"Er r - 
cine ‘of the essential conditions of à valid Wakf. is that the appro- , 
priation must ‘be at once a complete one.” When the objects of the Wakf are 
certam and definite it will not make the Wakf. an invalid one "because, no 
definite. portion of the property or specific amount or portion ‘of the! income: 
is dedicated to religious or charitable purposes of a permanent character. 


* Appeal from Orginal Decree No! 71 of 1948, against the decree of 
N. Banerjee Esq., Additional Sub-Judge, 3rd Court of Zillah 24-Parganas 
at Alipur in Title Suit No. 6 of 1947 dated as of January, 1948. 
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H the vesting in chatty i is, to be postponed , not, only afte: the, descend- Civi. 
dints of’ iC WAKE and the members of his family but also, of distant kindred = 
the ultimate gift to'thaniy’ must 'bc^héld i6 be móie “remote than | is allowed 1953. 
ungler. Section ivot thet!Musalmah 'Wakt" Validatitig Act, "Buc where ihe — 
post ponenent^is ; till, after tc descendants onthe male liné'aüd. then alo — Mohammad 
alter the daughtews line, the objecuon that the vesting iu charity 1s more Nassair 
remote than is iets under law must be overruled...) o or Y 
ab cr ond nai con] E. TE Mobanunad 
ONE pe, Mac TARI uet Kod c0. eb wnet ; 
"Appeal by the Plainüf. r ie hk a dc 
"Suit for Partition. : Seplember 10 
Ihe material facts will appear from the judgment. |. y.» 


Hemendra, Chandra, Sen and Saroy, Kumar Maity lor the 
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Appellant. TU EE 
Khagendia. Nath Bose for Respondent No. a. 
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NE A. Haque and M. S, Rahaman lor other, Respondents. 


sela i fers, 


, The judgment of the Court Was, as follows: — ae 
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0 gasangan it velar tet ba binge “34, fitit t: 


R. P. Mookerjeé, J. :—The plaintiff appellant had filed 
a suit out of which t the present appeal arises for partition of 
certain items of ‘property on the | allegation that they were held 
jointly with the, defendants. Objection. was. raised on. behalt 
of some of the defendants in respect of. some of the | properties 
alleging that such properties were not divisible ones. The 
suit bas been decreed in, part. 
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. In the, present appeal . the plaintiff appellant, ad originally 
raised, only sone question. NE | 
‘The property described as item 7 i premises. Nos. ,20, 30/ | 
and 21, Beliaghatta Main Road. The plaintiff claimed “that this 
wasea joint property. The defendants case, on, the, other hand. 
was that this, property was made Waki under a, registered. deed 
of WakEAulad executed. on the 14th April, 1920, which has. been 
tharked as Exhibit A in the case. The learned Subordinate 
Judge accepted the case as made out by the defendants and dis- 
missed thg plaintiff's claim in respect of this property. 
Mr. Scit appearing on behalf of the appellant contends that 


hhi 
the, Wakf-Aulad affected. merely a two anna interest ‘in the 


it EXE 


property in question and 1 not the entire interest in the said pto- 


5 A HU 


perty. The, decision on this question, will depend or on. an inter: 
pretation of the relevant proy ision$ in the Waktal- Áulad.. 
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“Later ‘oh however Mr. Sen appearing on "bchalt. ol the 


appella asked lor leave to urge. another point as.to whether 


this ,Wakf was a egal and valid one. ,. Werhave heard the- parges 
on this. poe also and pier LO consider both the: questions. 


> 
bP ge, t @ 


Mr. Sen contends that so far as the properties described 
in Schedule Kha to the plaint are concerned there is no ultimate 
gift to charity. "US oe 

, i pOC iar 

In paragraph q of the Wak it is provided— i 
“ The propérty ‘described in Schedille ‘Kha’ below fs 
let out to non- permanent Bharatiya tenants- at-will. The 
expenses on account of thé taxes and renis etc. of the entire 
Wakf property and the expenses for the preservation and 
up-kécp “of ihe citire Wakf property and for the pairs ol 
the structures etc. standing on the Wakf propeity shall bc 
met ron the income of the said propere 
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hi In the first place it is ‘for consideration ‘whether this pro: 
vision mi Ay be consideréd ds one lor gilt, Lo charity. Or in "other 
words is a property given for the upkeep of Wa property can 


be considered to have béen made a Waki? o 
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The question whether a property bas been dedicated to 
religious or charitable uses must be determined with referent? 
to the religious sentiments of the community’ to which the pro- 
perties belong and not in accordance w ith the ideas or sentiments 
prevalent ' amongst a different community. dE NE 
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t 
he hit . t£. 


. While dealing with “ Musarif "—that is the disbursemert ol 
incomé from Wakf properties or the proper object of appro- 
priation—Bailley in lis Digest ol Mahomiedan, Law (PP 574) 
observes E dE he ee aem 


EN i s` * 4 Tn = = cg 3 
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“Lhe income ‘of a Wakf 1s to be expended i in the net place 


n necessary repairs, whiether the appropriator has made it £ 


coridition or not ^" * Kut ‘if anything else has been spéci- 


fied the income rust be applied to (hat immediately alter the 


3 re, asf 


A repairs." » , . . 
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A distinction however is! made ' between “a” property: ‘which 
is being, used tor religious or charitable ipürposes and one which 
is appropriated for-ghe. residence of some^person or'other. ` 


pd . zi Up y^ Eae NE Tta pad a 

“Th one ‘should’ appropriate -his mansion: for : the’ résidence 
of his child: the" repairs. are to be:made'by the! person ‘who ‘has 
the right of residence; and il he refuses or is poor, the Hakim 
or Judge, has to let the mansion, and to make the repairs out 
of the. rent; and: when -these had beer completed;“he should 
restore.it to thei person entitled to reside in it. "But that person 


cannot be compelled to make the'repairs:nor has he had liberty 
to let the mansion." px E PE TX 
I "o c rt oa 

i however a person directs that the income is given to an 
individual for his personal use'for a certain: period ‘and’ after 
that to thé poor and makes it a condition that the repairs are ‘to 
be. made out of the properties for repairs are to be’ postponed 
to the right of the person unless the postponement of them should 
be for the manifest injury of the Wakf{-in ier case the: iion 
must first be made: oue. d 0pm Gana, a a 

i "E "ETE : bbs 

In conformity with the principles abovementioned repairs 
to Imambarahs®Bibijan v. Kalb Husain (1), up-keep of Private 
Guest. House Yusuf Khan v. Misal Khaw (2), and: maintenance ot 
the tomb of a saint; Advocate General of Bombay v. Yusuf Ali (3), 
have: been: held .to be valid objects of a Wak£: Such 4 pui poe 
Will beeconsidered io: be “religious, pious or: charitable " under 
Clause 2(1) or ns Wakf Act also. RM E ARs 

podrt, i ] ; hal, Wu. "aegra. ege UE py 4e 3 

There is no MEDIE between the parties that:the: properties 
included in Schedule “ Ka ” are admittedly Wakf properties. But 
the ‘members: ofthe family are allowed: to reside in the: dwelling 
house during. their lifetime and also their: descendants... The 
repairs to.such ‘property therefore whilst the. houses! are? in the 
occupation of individuals canhot be;considered :to»be' a. valid 
object of Wakf. This aspect of the question had not been 
specificallf raised: or:considered:in the:lower:Court andit is not 
possible to give a final decision’ with:regard to each!one ot the 


property which tis included in schedulé “Ka” and admittedly 
G) (1908) LLR. $1 AH 136. — (2) 7$ IC. $9. 


(8) ' (1929) i24 'B.L.R. 1060. -- qo. on ud 
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made a Wakf. “On, the materials before us therefore we cannot 
hold that, in the special circumstances of this case particularly 
in the absence of necessary materials the provisions tor the repairs 
of properties included in Schedule “Ka” out of the incomeol 
the properties included. in schedule “Kha” .would by shat fact 
alone make the properties included in later schédule Wakt pro- 
pertes. 7 ; zv MI c ° 

The learned Subordinate Judge has however held in respect 
of the properties included in Schedule " Kha” that there is an 
ultimate dedication to religious and charitable pürposes and 
we shall proceed to consider whether the objections raised on 
behalf of the appellant is well founded. 


One of the essential conditions of a valid Wakf is that the 
appropriation must be at, once a complete one. When the 
objects of the Wakf are certain and definite it will not make 
the Wakf an invalid one because no definite portion of the pro- 
perty or specific amount or proportion of the income is dedicated 
to religious or charitable purposes of a permanent character. 
Ghaznafar Husain v. Ahmadi Bibi (1), Muhammed Kazim v. Abi 
Saghir (2). Ba E i 

It is however contended on behalf. of. the appellent that 
the dedication in the present case in favour of charity'is. too 
remote and the ultimaate gift is an illusory one: -There is no 
out and out appropriation at the time of the Wakf*eandeby thé 
introduction of the daughters'.lines as being..entitled. to the 
property under certain contingencies there is an uncertainty 
which invalidates the, Wakf. og 

Although there was'at one stage some doubt and differ@nce 
of, opinion on this. question it has, now been settled and so ‘tar 
asithis Court.1s concerned the Bench decision:.in Syed: Mohiuddin 
Ahmed v:.Sofia Khatun (3). has clarified the position.. — , ': 

If the. vesting in charity is to be postponed not ‘only After 
the descendants of the Wakt and the members of his family but 
also of distant kindred the ultimate gift to charity must be hela 

(1) (1929) 52 All. 368. T hi. xxr 

(2) (1931) IL.R.*ii Pat. 288. (3). (1940) 44:C. WAN. 974. 
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to be more remote than was allowed‘ under section 4 ol thé 
Musalman. Wakf Validating Act. ` The provisions of the Wakt- al- 
Aulad, which were".the . -subject matter of scrutiny irí Syed 
M8hiuddin Aluned's casc (1), provided ‘tor the ‘postponment to 
charity till afterethe failure of the heirs,-how low'so’ever, of: the 
members of- the Wakif’s:family.: This was held to be so distant 
and so improbable of an achievement. od it was held that there 
was no valid. gift.to charity. . 


In the present case, the postponement is till after the des- 
cendants.on the male line and then also after the daughter's 
lines. These provisions do not, however, exhaust all the heirs 
under the Mahomedan Law. The connotation of the term 
"family" as under the Mahomedan Law has been discussed in 
Ghaznafar v. Ahmedi Bibi.(2) The members inthe daughters 
lines are members of the familv. i i 


The objection that the vesting'in charity in the present 
Wakl was more remote than was allowed: under the law must 
therefore be overruled. ' 

We now proceed to consider as to what share in the property 
was made the gubject matter of the Wakf. In the opening 
paragraph of the Wakf-al-Aulad it is specifically stated that what- 
ever right, tide and interest the-four executants had in the pro- 
perties in question “ become vested in the Great God this day." 
In, paragrap[i 5 of the Wakf-al-Aulad are detailed the devolution 
of the interest as also how the income of the property is to be 
utilised until the income is spent for the maintenance of the poor 
and the distressed Musalmans of the locality. 


el he properties in question are'partly portions of the land 
covered by buildings which were being used for residence by the 
parties or being let out. This portion 1s included in "Schedue 
“Ka” in the Wakf-al-Aulad. ‘There was a certain portion of the 
prémises which had been lying vacant: "The portion of the pro- 
pertye whigh -was let out to non-payment busfee dwellers as 
tenants at will were included in sebae " Kha" i 


i m 
» 


In PONEN 5 of the Wakf-al Aulad it 18 naja that 
the income, that would be derived either from the structures or 
(1) (1940) 44 C.W.N. 974., * (2) (1929) LL.R. 52 All. 368. 
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from the lands "which are let out or may in future be derived 
from the patit land will be taken by all the four executants dur- 
ing their life, time subject to the condition appearing in para- 
graph 4 of the Wakf-al Aulad under which the income from the 
property included in, Schedule “Kha” of the Wakf-al-Aulad 
would be utilised on account, of the taxes and rents et celra pt 
the entire Wakf property and the expenses for the preservation 
and up-keep of the entire Wakf property and for the repairs 
of the structures. 

The provision made as to what would happen on the demise 
of Karimannesha Bibi is in the following terms: i 


, “On the demise of me Srimati Karimannesha Bibi my 
share of the aforesaid income will be ‘received by my three 
sons . . in equal shares for their maintenanée 
anims heir life time, (that is to say) upon the demise ol 
me, Srimati Karimannesha Bibi, the 16 annas share’ of the 
said income will be divided into three equal shares, out 
of which " one third share will be received. by each of the 
three sons and. his male descendants for their maintenance. 


. , Karimannesha; Bibi had a two annas share in the suit pro- 
perties. It is contended on, behalf of the appellant that the 
provision above mentioned refers only, to her share in.the pro- 
perties and does not provide for the devolution of the interey 
to receive the income from the remaining fourteen annas share 
after the death of the three sons. 


.:It may be that the involved language. used in paragraph 5 
may at first sight support the contention raised on behalf of the 
appellant, but if the entire paragraph be read as one composite 
whole there is no doubt as to what was the intention of the 
parties and what had actually been done., The scheme which 
was adopted by the parties was that the interests of all the, four 
persons were being made Wakf, and during their life time they 
would be entitled to appropriate for their own use the" income 
from the said estate. After the: death of Karimannesha the 
income which would be, taken by her would not be available to 
all of her heirs, but to her. three sons. It is for this purpose 

* 


* $ 
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that a specific mentionzis made in paragraph’s of the Wakt-al- Civi. 
Aulad as to what is to be of the estate after Karimannesha's 
death. Such inc8me being made available to ‘the three sons of n 
Karimannesha, and the income.of:.the entire estate, viz, the Mohammad 
fourtéen annas share which had originally belonged to the three Nassau 

, brothers. and. the, two annas share .which had ‘originally belonged i 

‘to Karimannesha would be available to the three sons along Sour ais 
. with their male descendants and':others!t : Thé : provisión: which UNE 
is*made thereafter makes a reference to the ineome of the entire R. P. 
property and not to the two annas share of the property which Mookerjee, J. 
had at the time of the execution of uie Wakf-al-Aulad belonged 

to Karimannesha. 





e If we refer to the opening paragraph of the Wakt-al-Aulad 
as also the description of the properties. with. the heading as 
regards, the entire property in respect of which the Wakt is made 
along with the directions given in paragraph 5 of the Wakt-al- 
Aulad there can be no doubt that the Wakf included the entire 
sixteen annas intefest in the properties which had originally , 

* belonged to Karimannesha and her three sons. . We must, there- 
fore, hold that the entire properties which are described as item 
No. 7 in the schedule to the plaint of the present suit were 
included within the: Wakf-al:Aulad’. executed by Karimannesha 
and her three sons on the 14th April, 1920. 

e. In this view the decision of the léarned Siabérdinate Judge 
“that ‘those properties could not be the Subject matter of partition 
as amongst the heirs of the- -executants of thé said Wak£-al-Aulad 
was a correct decision. ‘This appeal must accordingly be dis- 
missed. In view of the fact that the question dépends upon the 
ipterpretation of the Wakfal-Aulad which Was not in very clear 
and unambiguous terms Pane wi bear their respective costs 


x 1 


in this Court. "E d 


l on 3d LEE T 
P. N, Mookerjee, J.:—1 agree. >” | 


SGB oe ec ct s 0 771 Abbe dismissed. 
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Bejoie Mr. re G. N. Das and m Justice 
, e 
8. K. Sen. d 


JOTIRIINDRA. NARAIN SINHA CHOWDHURY St 


v. 
COMMISSIONER OF AGRICULTURAL -INCOME-TAX, 
. ASSAM.* 


Agricultural ian Tax-—Sclami.»ecewed by landlord for settlement “of 


lands for agreultural purpose—Whhethei such selami is exempt from 
Agricultural Income-Tax—Selami, whether a capital receipt Or an in- 
come—Assam Agricultural Income-Tax Act, Section 2(a). : 

Tbe question whether a particular ‘receipt like selami can be regarded 
an income o1 as capital receipt cannot be answered in the abstract, each case 
has to be decided on its special facts. 

| 

Where a selami 18 received by the landlord for permission to the lessee 
to enter the land for enjoying the benefits of the settlement, this receipt. 
must be, iegaided as capital receipts and not income within the meaning 
of the Assam Agricultural. Income-tax Act. 


- : e 7 - 
Reference by the Board, of Agricultural Income-Tax, 
Assam. 


Objections by the Assessee. ` pw 


The material facts will appear trom the judgment. 


Rajendra Bhusan Bakshi and Amal Kumar Mukhe jee for 


the Assessee Petitioner. . 4 


S. C. Mitter for the Respondent. 


'The judgment of the Court was as follows: — 





C. N. Das, J.:—This is a Reference by the Board of 
Agricultural Income- Tax, Assam, under section 28(2) of the 
Assam Agricultural Income-Tax Act of 1939. 


. 
“Income Tax Reference No. 13*0f 1942. A 
e 


You. ofi 


“city HIGH COURT) > ++! 





, 11 
This case has a.chequered history, and Has been to = CIVIL. 
Courts and Tribunals. Le ud esc pis al. s RC 09 e p — 
pibe agii pie Pipa! druck 4 1953. 
This assessee is Su panda (Nard: Sinha' Choüdhury; a Jyoturindra 


foshayer in a Zemindary known as Parbatjora'? Estate. ' The Naram Sinha 
‘share of the assessee is 8 annas 9 pies. In September, 1941, the Choudhury 
eassessee filed. a return of: his agricultural ‘income.-'In column ,. . s 
Commissione: of 
(ii) of Schedule A to, his return which is headed as-selamis or ‘Agricultural 
premia received by the landlords for settlement: of: waste larids Income ‘Tax, 
“or, abandoned holdings for agricultural: purposes, 'etc. ‘an item ot Assam. 
Rs. 2,0255:11] pies. was shown. .In a ‘letter accompanying the pO 
return, the assessee stated that the. arhount collected as'selamis or PERI 
premia for, waste lands . andi: abandoned | holdings, namely, 
Rs. 9,331-9-4 p.. has: not been shown.as -this was: not ia A Lo 
casstssment of agricultural income-taX) s 77 o? 
ava Guo j^ de ae Eee E 
i The, Agricultural ,Income:Tax. Officer; ’ however, made an 
order of assessment, including: a: sum of Rs: 9;332’ less collection 
charges ,at.the rate of 15 per cent. amounting to"Rs. 1,398— 
Rs. 7,934 as agricultural income: : The order of assessment was 
made- on .the«10tb. of; November, 1941; > Against ‘this order the 
assessee took an appeal to the Appellate Assistant Commissioner 
for... Agricultural ! _Income-Tax, Assam.. The Appeal was dis- 
missed on, the 13th May, 1942. Against this order the asséssee 
made an application for review uridér section 37 of the Assam 
Agricultural Income-Tax Act before the Commissioner. "The 
* assessee ako ‘filed a reference petition before the Board of Agri- 
cultural Income-Tax, ; Assam.) The review: petition was dismiss- 
ed by the Commissioner and on the application for reference the 
Board made an order referring two PAPERONE of law to this 
Court for its opinion., ioe 5 et eet 707 1 
Buur Sie y Bee ee OQ4PA de VEN orar ire 


The questions are: Tat hor bue uM 


3.. Mhether/selami received. for settlement. of agricultural 
holdings where the rate of annual rent reserved for such hold- ' 
ings is uniform and where the selami-is taken once'in the period 
of! tHg. occupation by.à particular. tenant but where the period 

e of occupation is not ascertainable as no written, leases are given. 
is agricultural income „within the. meaning: of section a({a) (1) 
of the said Assam Agricultural Income-Tax*Act? |. - 


r4 
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Civit. 3. Whether in view of the facts and circumstances ‘of the- 
case the sum of Rs. 7.904 received by the assessee as selami lor: 

> settlement of agricultural holdings is agricultuyal income within 
Jyotn india the meaning of section 2(a) (1) of the ae Assam Agricultural 





Narain Sinha Income- Tax Act? E ° 
Choudhury , " : " 
y. a j : 
Comana anew or The Reference was heard by a Bench of this Court and.® 


Agricultura] by a judgment,.dated the 12th of April,-1945, this Court 
Income Tax, answered question No. 3 in the affirmative. In the couwe 
Assam, of its judgment this Court.observed that selami for the grant 
of lettings of.waste lands or re-setting of abandoned holdings 
is agricultural income. ;.Against this decision “an appeal. 
was taken to the Privy. Council. Later on, -by virtue of the 
passing of the Federal. Court Extension of Jurisdiction’ Act the 
appeal was registered as Civil. Appeal No: go ‘of 1948. The 
Appeal was heard by the Federal Court and by its judgment, 
dated the 16th of May; 1949; the Federal Court directed that 
the, order, of this Court be set aside and the.case sent back to 
the High Court to be dealt with. after ascertaining and consider- 
ing the following factors which were: likely to show the true, 
nature;of the receipts' described ‘as selami in the present case. 





G. N. Das, J. 


1. , Number of, settlements of waste lands &r abandoned 
: holdings during the accounting year and the maximum and 
the minimum extents. settled. and selami’ received. 
. | is : 
‘2.. Does the selami.vary with the quality of the*lané, the * 
facilities for irrigation and such other -favourable factors? : 


~ 


3. How many tenants were ejected under section 69 during: 
the accounting year and how long they had been in occupati8n 
before such eviction? ipt 


4. 15 selami received when: lands are relet after! eviction? 


5. Is selami that is paid in the zemindary of ‘thé asses$ee 
in the nature of the “present” given by the tenant te the 
landlord for his permission to occupy the land, or whether it is * 

: in substancé a- premium. payable by lessee at the inception oF 
the tenancy? | ^. .* PEE zn . 


E e. e. 
s e 
. 


* 
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M4 
TE nbl rasato oo il eo torre, en) 


0” 'rêceipt ol "the order of t (he Federal, Court, the , Assam 


{rv} £200 qi Cat 


Board tae answered’ the above questions in ‘the tollowing way :. 


! al Tm TEF e s., Puti’ uU $ tipat 


mu Old Ji 


Mil cual create Jagatnata gol hes wp 
jae Total hüniber oi settlements—414. , Amount, of, selami 


Rs. diae ' There’ is à note ‘appending settlement c oL virgin, and 
£state purchased lards. 


M . M = .* 5 +4 
done] atyratate ete Te) PD uli nri see: 7 4 T 


perth ed ^t Papke set ! sette) £a, Ft ' i 


Mog ' Maximúin extent 59 bighas, 3 cottahs and 10 dhurs. 


si MEA zlii 
Selami Rs; 161-864 ps. Minimum extent 18. cottabs. Selami 
aftr, z “fif o "EI Sit 
R$. 2°11-9 vies, | 
PN 9 Pie gic AJ esia NGANG Bebe ou tud. adr uou fov 
o. 
CER jg dO, vin yet TIE 


5 ` Rate of Selami varies wiih T quality, t lands. T here 
are generally, two fixed xates'o ‘of selami, , namely, Rs..7, per bigha 
i for" jungle lands and | Rs. 10 per bigha for lands which are, not 


19.2 ad) vt 
jungle. ie 
ni abc Puoi e bola te à berg db Ho ga TRANS ete pue nts 


Putt ae ki Ag KAN abah ^ T LEE TIL 


4. ‘NO tenant was ejected, under section 69 of the Goalpara 


Losi vay 


Tengiicy Act, action „was taken under. section; 68- . 4 


4 
"nu i. ` yd? al C$ ay * J " 


TEMPUS c WF Ht vinee all be eta Ful Pete i 
E Lands: were ‘sold in execution, ‘OL rent decrees and, pur- 


chased ‘by thie landlord and then settled on receipt of selami., 


BUN, 4 


vt 


TE 


hs ape, tosh, qu dao» cud dd cox. uo IB MA Na 


"6" “Sêlami was not present. There is a compulsory, pay- 
ment at inception of the letting. 


Adam aly ot Mal apts } 


"Tae guci in, wlictlier. on ilie facts, found by, the Board, 
ite selai that was Teccived in ‘the, | present, case , iby, the, assessce 
could bé. re arded as bass income or NO}. dh he term 


nodi tdi 
“agricultural income " is defined in section; 3 (a) ol, the Assam 
EN 
Ágricültural Income T Tax ‘Act, ‘The relevant” portion runs as 
a 15, oat vi itn 
fokows: Unless there à is anything repugnant ji in ‘the, subject Or 


ri o) Eat. 
context agricultural ; income. means, (a), Any rent or, revenue 


derived from land which, is ‘used for. agricultural purposes, . and 
is either assessed to land revenue in Assam or subject to a local 
rate assessed and collected by officers of Government. | 


à i, 
‘ao wv 
nah f TURER? . ii nin] ‘yey re) bie. x ) 


o: ‘hig is not. relevant t for, the present 


à acka "i 
AUNT 4 pe tare t4 


° purpose).' E 


» 


ia ded Up i- du 
In order to determine whether. the /selamiareceived in the 


epresent case is agricultural mcome within section 2(a) we have. 
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thus to consider the following elements, namely, (1) whether the 
receipts can be regarded as rent or revenue, (2) whether the 
1ent‘or revenue’ was derived from’ land (3)* whether the land 
was used for agricultural purposes and (4) whether, the. laid 
was assessed to land revenue or local rates. In the present, case 
it ‘is not disputed that ‘conditions Nos. 2 and 4 have been 
satisfied, namely, that the alleged receipt was derived trom lantl 
which was assessed to land revenue or local rates., The question 
which has been agitated before us. 'concerns the 1st and the Sra 
conditions’ referred to ‘above, namely, ‘whether the amount 
received is rent or revenue and secondly whether it was derived 
from land used for agricultural purposes. ‘Taking the ist con- 
dition, namely, ' whether the receipt was rént or revenue, the 
taxing authorities and’ this Court before remand were ot ethe 
opinion that tlie receipt was revenue. It was not ‘the case ot the 
taxing authorities that it was rent. JI shall first deal with this 
question, namely, whether the receipt in question can be regard- 
ed as tevenüe. In’ the case of Province of Bihar v. Maharaja 
Protap Udai Nath Sahi Deo (1), a Special Bench of the Patna 
High Court was of the opinion that the word “ revenue " meang 
a payment in the nature of i income other than rent derived from 
agricultural land. The ‘question therefore is whether the 


receipt with which we are now concerned can be regarded as 
income. | 


» .- 
. 1 1 
^ ` + 


The Indian Income ‘Tax Act merely describes the various, 
sources of income and prescribes methods of computing the same 
but ‘it  discreétly réfrains ‘from saying what constitutes income. 
The word ' “income” is undoubtedly a term of elusive import 
and it i$ not capable of a precise definition which will adequ- 
ately meet legislative requirements. The Court has to form,an 
opinion of its owii"in the’ facts of each particular Case bearing 
in mind dictionary ‘meaning of the word and' the principles 
which have been enunciated i in judicial decisions. 


" 14 || ' (030 


In the case of the Commiisiéne of Income Tax, Bengal v. 
Shaw Wallace & Co. (2). Sir George Lowndes attempted a delr 


‘ 


nition of the term “income.” The relevant observations are as, 
follows: E 
(1) (1941) LLR so Pat 699 
(2) (1933) LR "5. ILA, 206. d 7070 -— 


i. 
ra @ it "oae ut 


E 
$ 
Vor. $31] . Et a E x E Aan 


HIGH COURT. 


$ 


‘ TEHER x 


ELEM cm é "their Lordships S think in this act?” (India 
ji OA x its NI yet Ga) nig " 
Thebine- i X Act)’ o éohnotes a periodical monetary, return ‘ coming 


in” Wiul some “Sort ‘of regularity or expected, regularity from 
definite sources." "The uice i 15 ‘not necessarily one. which is 
expected to be tontinuóusly productive, but it must be one 
e" hose object is - ‘the production of a definite return, excluding 


‘Aitything in thé nature Of a mere windéall, ; 
Set da. ang atep ye ut Waja Pe ge seh bass pe "a etu con ud 


"The opinion ‘expressed by the’ "Bord. in the case, , above cited 
was ‘quoted ' ‘with approval in a later decision of the Board in 
the case of Gopal Saran Narain Singh v., Commissioner of 


Income. Tax, Biha and Orissa (1). Lord Russell. of Killowen: 


stating’ "che € Spifiion of’ the: Board however made an important 
reservation, ‘the reservation being that the word" ‘income ” js 
not' limited. by the words " profits " and él “grants.” Anything 
which can propérly be described as ‘income is taxable under the 
Act’ unless expressly excluded. The Judicial Committee, again 
conšiderėd ‘the’ meaning "of thé term “ income ' in the case of 
Kamaksliya Narain Singh, of Ramgarh v., Commissioner of 
Tücoine-T dx, Bihar and Orissa’ (2). Ín that case t the question 
before the Board, was whether selami paid, by à lessee of mineral 
rights for a ien of 999 years as also the minimum royalty payable 
utidér the: lease or the royalty per ton provided for in the lease. 
coüld be regarded as income and assessable as such. In the course 
of the judgment Lord Wright observed at page 1g0—“ the selami 
e has been sightly treated as a capital receipt, it is a single pay- 
ment madè for the acquisition of the right of the lessees to enjoy 
the benefits granted to them by the lessors. That general right 
may. properly be regarded as a capital asset and the money paid 
to purchate it may properly be held to be a payment on capital 
adcounit.” * [t was also pointed. out at page 194 that ' ' income 
is mot necéssatily the. recurrent return from a definite source 
though it is ;' generally” of that character. Income again may 
consist of separate Teceipts , as it generally does in case of pro 
fessional earnings.” ‘The ‘above discussion clearly indicates that 
he fundamental. idea of ai an income being the, result of a con- 
tinuqus exercise of an activity . as laid down by. Sir George 
Lowndes in Shaw, Wallace’ s Case, G) “has been. whittled down to 
a certain extent by the later pronouncement of. the Board. , The 
l (1) (4035) L.R. 62 LA. 207. (2) (1943p LR, 70 LA. 180. 
(3) (1933) L-R. 59 LA. 206, — " 
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element of peribdicity which- i is emphasised, by Sir George 
Lowndes has beén' explained, in a later decision. in the case, ol 
Vin v. The'Rév. E. S. Starkek (1 D) to which our attention Was 
wn’ by Mr.’ Mitter ': ‘appearing lor the Board. rhe observa- 
nay of Rowlat, J. at Page 54 T may be quoted. | E ee 


"X T yaa 


eat 


Ped Wheh one spéaks of the element of periodicity, I think 
what is intended is to refer to a thing which has reference to the 
recurrence of the periods, even though the periods may ofily 


$t t 


come round: once, or may only have come round once so. far.” 


1 tt 
H ?, i 
n that case the question was “whether the offerings received 


by (hé fespondent üt Whitsuntide were assessable as such. The 
Court héld that it was assessable. “At the same time it must, be 
obser ved’ ‘that ‘these offerings ` were received or were expected 
io Yéérir at Whitsuntide. The question was whether, it was a 
capital receipt ‘or not. In my opinion the question - whether a 
particular receipt like selami ‘can be regarded as income « or AS 
capital receipt cannot be answered in the abstract. Each case 
has to be decided on its “special facts. It was lor this reasor 
that the Federal ‘Court directed a ‘remand to this Court lor ‘the 
purpose of enabling this ‘Court to find out the precise , nature 
of the Selami in the' preserit casé, after obtaining (tom the Board 
thé answers to the fivé factors which were mentioned in. the 


judgmerit. | l 


t || 


ul 
' 
tig o ' 


The facts’ Which have now: been found by the Board, maj 
be ‘summarised ds follows: —, P 

"The" Asesiée is a co- -sharer i in the Parbatjora Estate ‘having | 8 
annas 9 pies, share ‘therein. The Tenancy Act in the area is the 
Goalpara Tenancy Act T of 1929. . Under the Act the ejectment 
sections are spread over sections 65 to 69. Section 65 makes a 
general provision that a ténànt can be ejected in 'execution of a 
décreé. “Section 66 speaks of 'ejéctment of permanent tenant on 
the ground ` of a breach of à covenant. | Section 66 speaks, of 
ejecunent of occupancy fáiyats. "This i 15 permissible orily i in two 
cases ‘namely cases “OF improper use or cases of breach of 4 con- 
dition consistent with ‘the Act. Section 68 lays down that a 
permanent tehüre-—holder" or a raiyal üt fixed rates or an 


a 
D 


(1) (1831) 2 KB. 48. . ins ; 


| | 
e ` g 
Var. 95.] HIGH COURT. 
p 1472 tp "4 is sf sed 4A, Y DN t titi 


1 "E 


occupancy raiyat cannot be ejected for non-payment of arrears, of 


zit fats Ft pet de (oct 


rént. " Sectiori 69 sp aki “OF ejectment. of non.occupancy raiyats 


ge DIM 
on "e of 1 yon payment ot arrears, of rent, Section 69 
L 9 r AM 3r ets 
speaks of ejectment, òf non-occupancy raiyats om. the , ground, of 
Eine 2209 5180 ; 
tibn-Daytüént “ol ‘Arréais of, rent or improper use or, service of a 


wa “ie $: ‘ 
Six months: notice. i 


»da Ru * dee e A we ded caeli Sig dier dg s. Med ee I 
e 


bored edi pub it, tint NA HA LONG Ni. £d BARAK 


i 
{ 1 | 
A pertisal” of these’ sections indicates that the ‘tenants ot, the 


abowe desttiptións cannot ‘be turned out at. the mere whim, of 


fixa] 744s Het 


thé landlord, ‘In’ all Càses thé landlord , ‘has „got , to ‘obtain a 


Loja. aid yi vesglegye J dh 
‘decree "for" éj tinent The protection. is greater. in, case. ot 
RAAT 


occupanc jaiyats Where’ (hé a can only be allowed in 
two classes of cases mentioned above. A non;occupancy: tenant 


Ng | ya Ny “petty DEPT 


Tay, bé ejected no doubt for non-payment of rent or by the ser- 
vice oti a notice for 6 monihs. “In” ihe ‘present case. it has ‘been 


"344 * 


\ 
found dc the settlements i in regard, Lo which 5 selami was received 
by the Iindlord were settlement, ol virgin lands or of lands pur- 


O 03, 07 r 3, AtS)? 


chased by i iie latidlotd i in’ exécution ofa decree | lor, rent. The 
total’ ‘number of settlements of virgin land has been found to 


bye aygatite /] 


be $78 ‘and’ that of 'estate "pürchased land 136. "There. has been 


4 
vti) EAD HT 
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no instatice “OF resettlement after eviction by service of 6 months ; 


notice to quit. There has been no written lease but the rent is 
more or less fixtd at 11 annas,per bigha plus Jocal 1 rates. , The 


thei} 3 «ot 


ambun” of sélami received’ varies with the quality. of. the land, 


"10 


the amóunt generally realised Being, Rs. 7h per bigha for jungle 
Tánds' 'afid Rs, 10/- pér bigha ‘for’ oiher lands, | The maximum 
TIN "y pje be 


IE 
area Settled i is 59, bighas, selami received ‘being | Rs. 161 and odd 
dnnas, the minimum quantity of land settled being’ 15 GOttahs. 


E : 
It ‘hag not been suggested" that the selami ihat was realised re- 
‘yer tary 


presents advare rent not has it been' suggested the. selami, realised 
in case of estate purchased Tands includes ‘the rents which were 
unrealised” “during, the périod ' the “landlord, , "Was. in (Khas 
Possession. 


r 1 
* * 
Pa naya o add. ANG cuo cU d MAN te adul a 


‘owe f 7)"7VX d.a 
id 
dio 


In these circumstances the" question ‘is ‘whether ‘the ilami 
sought to be assessed can be regarded. as income or , Whether it is 


a tk? * 


à capital receipt. Iti 15 “undoubtedly a ‘single payment, made at 


t 4 E) s tis d due 

the ' ingeption of thé’ settlement. "The landlord receives, the 
E PEE PE Em 4 

séelami in ‘addition to the rerit which is" to ‘be paid from" time 

to time. The period ‘of ¢ occupation . of the” tenant, is uricertain. 


It is nota present made to the landlord at the, inception of the 
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tenancy as has béen observed by the Board. For the same land 
there is hardly amy ‘chance of re- settlement to the tenant, the 
receipts being receipts of sélami in case of “settlement of vir in 
lands ' Or estate-purchased lands occasioned ‘by default ot 
tenant in’ paying arrears’ of rent. In these oircumstances, in 
my opinion, a fair conclusion to draw is that the selami els 
received by the landlord for permission to the lessee to enter the , 
land’ for enjoying the benefits of. the settlement. In this yiew 
the receipts that have been sought to be assessed in the present 
case must ‘be regarded as capital receipts and not income within 
the ineaning of the Assam m Income, Tax Act. 

"The view taken above receives support from two decisions 
of ‘the Patna High Court, namely, the case of The Commissioner 
of the Income-Tax v. Visheswar Singh (1) and The Province of 
Bihar v. Maharaja ‘Protap Udai Nath Sah Deo (s). It is true 
that in these cases’ the selami that was received. concerned one 
itêm of property, but this fact is not material for the present 
discussion. In my opinion, the true character of the receipt in 
the present case does not materially differ from the receipts , in 
those cases. | 


, 
t i ! 
$ r a? a 4 t 1 


e | , 

Tt remains for me to consider a decision of this Court in 
the case of Birendra Kishore Manikya v. Secretary of State for 
India (S. A perusal of that judgment indicates that the parties 
conceded that the ‘receipts sought fo be assessed was income 
The only question before this Court was whether this was agri- 
cultural ‘income ‘within the © meaning of the Income-Tax Act. 
A Bench of this Court was of the opinion that the income 
réceived as selami was either rent or revenue. In my opinion. 
this, decision stands on its special facts and is not conclusive of 
the matter. The decision was dissented from by the Patna 
High Court and its authority has been shaken by the decisions 
of the Privy Council referred to also. 

© The’ answer to question No. 2 must therefore be that the 
sum of Rs. 7,994 recéived by the assessee as selami for seulement 
of agricultural holdings is not agricultural income within ihe 
meaning of the Assam Agricultural Income-Tax Act. 
"'4)' (939) LL.R.g18 Pat 805. ^ > _@) (1911) L.R 30 pat. 639 

"(8) (1920) LER.: 48 Cal 768: ' : 


Vou 95] 


* 0€ 


cag MOH OURE. su 

In the above view it is not necessary . to, express our, opinion 
on a point which cropped up, towards the close of the argument, 
namely, whether the selami that was received in the present case 
was derived from’ agricultural land. It may be pointed out, 
that in the case of In re: Sir Béjoy Chand Maliatab Bahadur (1), 
‘it has' been héld’ that the land, in respect, of. which income : 1s 
derived must be actually, used, for agricultural purposes in. the 
accounting, year. .. The purpose for which the lease was originally 
-giv®n or the!purpose for which the" land’ ‘was being used at ‘the 
inception. of the tenancy before | the year of assessment is im- 
material. Ih the’ present case as this point. was not discussed 
at an cárlier stage o£: this case the relevant. enquiry was not made 
but it seems, to: me, that. there 1s much- force: in the»contention 
that, the land: from which income was derived ‘in the present 
case was not used for sea purposes and condition No. 3 
was n not fulfilled., — , "m ği 
m" Ih the ‘result the. “assessee j^ not, liable. to be assessed to 
agricultural income -tax „for. the-sum. of Rs.:7,:994. which: was 
sought to be assessed in regard to the selami received by the 
agsesscc in the present case. As- the assessee has succeeded the 
‘Board must’ pay the costs" of this hearing” às also of the hearing 
before the Federal Court, "Certified for two Counsels as ol a 
‘defended. suit, " 


ete ' Ka. eu, ln poaewwU a Tm 
Se K. Sen,. J. e—l. agree. x CTubeud desti Se ie se 
S.G.P. Reference answered in the 
‘5 Pu sunegative. nie “tas 
e, œ : ; ; 
(0... (1940) 8, LT. R. 378. geek grob aapa Re ui et 
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APPELLATE CIVIL. 
Before Mr. Justice S$: Ce Lahirir and, Mr. Justices v 


7 » ' ] |* “tal T4 M d ya E E 4 Mitter. ( **3 lias? 23 ef rt } 3" vé 
so eo, wa KSHIRODE: NARAIN, BHUNIA. | 
vU. e quud Mi E Hit 


TAMIRUDDIN SHAIKH :& Ons.*,,4, o : 


Bengal Tenancy Act —Section 104], scope of—Settlement Roll, whether con- 
ghisive. or the. ui pose, of, rights, of recorded tenant—Suit for possession 
"uide !OUIsQ tọ Section r114 of B. T. A ;—Dispossession of tenant by 

m Appeal hom Appellate Decrees Nos. 264 and 265 of 1948, against the 
edecrec!of R.M. Chatterjee; ‘Esq | "Additional Distria Judge ‘of ZiHah 24 Pan- 
ganas at 'Aliporé; in: Title Appeal: No: 273° of 1946 ‘dated ‘the luh ot 

‘Octobe ,. 1947; modifying . the decree. iJ.. C : Majumdar, Esq., Subordinate 

Judge, Thild, Court, AMipprei. oe the goth of April 1946, Pu ne 
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HS: 
Givi. hee Ui La idler Dis possession of” the itai "by ‘the lessee of the Landlord 
— equivalent ‘to daspossession by the "Lündloi Spécial ‘Rule of Limitation ^ 
1954. vy under Schedule HIT, Art. pofethe B. On. AeA bdtüoninéie of occupation, 
Se tee an 2190} (0 "ioca qii dniuihlsafven HPL beUi jh Bi 
Ksbiiode! ‘Narain’ " Praeh ely sel twas rb ben 


Under Section „104A to [048 of, the Bengal, Tenancy, Act , fe, revenue 


i aia l v4 
' Bhunia. oliccrs have jurisdiction not pu to: deter mine the anfount of, rent in. an 
Cdi d] foe eft [ hy E 
“ideal sense, ‘but “also to! ‘determine’ the question of liability. “Betwoen the 
Tani ‘accorded Tandloid, and la: recorded tcriant' if^ a dispute" arises ori the question 
Y * 
Mos aedi & Ois. whether dhe tenant sis Jiable 40. pay-hent»atthe ‘contractual’ raté ór'at' the 
. 411 M Fa e 


evo as AMO, entered n, the; record; of rights. proparedqunder,Part IE of Ghapferi:X 
January, 37. of the Bengal „Tenancy Act. , the; tenant i$ bound,to pay rate at, the, rate 
aes énteiéd jn the record’ of rights i in the absence of a Ju: Section 104H 

i Lu X33 ot “the! Bengal Tenani ‘Act. "But" a stranger i lnot a person | "who is 
^^ aggricved- by an'enpy of a rest sêtiled iri R’ Sc tend "Roll ‘or by 'ofission 

tossettie zo renti withinctüc tincaning. of Section: / 04H ‘of the BT. A, Vand 

she, hag the rundoubted: nght_of: bringing ,a süit;for possession inder proviso 

do Section LIA oí the. Bengal, graner. AGL, fe 


KC Sn jikik iti obo fereg aH ea eh yes 1 


polldlut biyi rnn 
Dispossession ot a tenant by the lessec of nc landlord is equivalent 


to dispossession ‘Dy ‘the latidford Within iie meaning lof Art." 3 ot Schedule HI 
ot thé Bengal: Tenancy? Act and: eper ió of Aimitation- for this purpose: 15 
o2] YOUN Figs Caines gata o hora” foe tor. uto bros 


i , 
guy En MEN tet fe avi with Y a ab 7 sa» Feb eto tl uli ete tb LL 


The ques ion 9 , abandonment -Qf tenancy jis an inference, of law, fion 
rhe Ht I FOG ag pido 


Jiarah Hi 


"proved facts and it "depends upon, ‘ihe intention of the tenant, to, be gathered 
‘Nom “proved ‘and ) gdiitted fach. “Mere non- paymente of ient docs not 
n constitute abandonment, but non-payment of rent coupled ' with. failure" to 
take any step to bring the land under cultivation-tot dlog period «docs. 
NY Gey Wee gate gk ORO Ei R, 124° 
Appeal by. the, Defendant. 
Suit by the Tenant for recovery of possession oe: land. 


The material facts will appear from the judgment. 
sshd OP Ng 1H 


Sitaram Banérjec;^Hemendiá Chandra’ Sen; Abinash Ghosh, 
Saroj Kumar Maity and Ntrinidl Chandra Sen for the Appellant. 


dd Provat Kumar Séngupld and’ Bhilbéesh' Chandra Mitter for 
: the Respondents. i | 
zs The judgmebt of hé Gb Awad ‘as’ follows! — 


B 
< wasa NA Bh hag ae galt ARE, do QA XO OR SOR eG te = Oe ta 


Sr 6: Lahiri, d.: These two' ‘appeals’ àre'at the dnstance of 
dcleiridant No: ` 1 Kshirode Naraih Bhunià and they arise. out of 
two suits, instituted by, the, plaintiffs, for a declaration’ of, their 
occupancy right under, the, Jotdar Bankim Chandra:.Chakravorty 
(defendant No. 2)land- for confirmation}! or 4 in'the alternative; kor 


recovery, of possession of certain lands"i ix i’ the 'Suhdarban area, 





* 


- 


; d 15 unnecessary to recite them i in detail. a, 


* 


* 
if UN pact to 3 
VoL>'93. | HIGH COURT. 


2664 td t3 pt bas Lhat bre < tp sS Y !« 


; 1 C bU 
' Ás thé series oL transactions by. which. the plaintiffs. acquired 
their title to the, land in dispute | are not challenged before. us, 


ce PAR ae ond dopa’ ee bh 


tı 


1 v MUNI 
(WS JA | x 


d ~’ Broadly Stated, ‘he’ plains case in "N the Suits is that 


hint 


a dre  Gcelipaly ralyats in respect, ot, the Jands in. dispute 


E 
which’ nfe Sittidte in a Céinporarily settled. estate; that sometime 
de the- year "1630 the embankments ‘surrounding the lands were 


Cor shales. 


“swept away by hight floods on account of the failure of the. Jotdar 
Bankim' Chandra Chakravorty to "Keep, ‘them, in proper repairs 
witli the result that the entire areas was, flooded with saline water 
rendering. it ‘unfit for cultivation ‘and, the plaintiffs. had: ito leave 
` the lands against their wishes without any. intention -of abandon- 
ing their rights; that sometime An, 1935- 36 the plaintiffs, came 
back and started repairing the’ embankments and began culti- 
vation after 2 or 3 years; that during the last revisional:settle- 
ment Operation defendant No, 1 asserted. that he had taken 
“sêftlement ` of the ‘lands from the Jotdar, on the footing that, the 
lands Were in his khas possession, although in point of fact the 
plaintiffs had never abandoned their holdings; that at the time 
of the revisional survey HS names ot the, plaintiffs were recorded 
as tenants" by the’ settlement officer. but. ‘defendant No. ,1 took 
an’ appeal against. ihe decision, of the settlement, officer, and. the 
Director’ of Land’ Records, by an “order, dated May 15, 19438, 
reversed the. order of ‘the “settlement. officer, holding, inter alia, 
* that defendant, No. 1 was the tenant "under. the, Jotdar, and that 
“the plaintiffs pad abandoned. their holdings and directed that 


rait 


the name of defendant "No. I should, be, recorded, as a; tenant 


Md Fa Gk 


‘tinder the Jotdar; that „the "decision. of the Director of Land 


Records" "which, was “illegal and without jurisdiction, had cast, a 
chud upon the plaintiffs’ title for which. the plaintiffs. instituted 


ob d 
the two ‘suits for the  reliefs mentioned above. ;. insu ERE 
7} i "E 3 Ns ai A 


Second Appeal No. 264 "ot 1948 arises out of Title ‘Suit 
No. 84 of 1944 . which was. instituted on October 23, 1944 and 
second Appeal. No. | 265 of. 1948 3 arises out ,of Title Suit No. 87 
of 1084 rie was inane on ‘November Ls 1944; 


bye aset, rt 


Hoe irat "ENT 


Both the, suits were ' contested, _ by- defendant No. 1. His 
defence in both the suits, so far, as is matérial for the purpose 


- of the ‘present appeals ‘wag that the suits were barred by the 
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Civ. provisions of section 104] ot the Bengal Tenancy Act; tbat they 


—— 


um were also'barréd under ‘Article 3 Schedule III of the Bengal 
‘Tenancy Act and: the Special: Rule of Limitation under Section 

Kshuode ? de Navan 104H of the Act; that the suits were bad for non -joinder because 
; Bhunia. the old Jotdar Bankim Chandra Chakravorty had parted with his 

v.i interest in favour of ‘his daughter ‘Sudha Rani Debi before the 
s. ‘revisional survey and although the name of Sudha Rani Debi 
E had -been recorded in'the finally published record of rights, she 

s. C-Lahin, T. “had not been impleaded as a defendant; that the plaintiffs had 
EE ‘+ abandoned their ‘holdings and accordingly the Jotdan had every 
“right to settle the. lands. with defendant, No. 1 , which he. did 
“bya patta, dated May | 27, 1936, and that after taking settlement 
“from the Jotdar ‘deferidant No. 1 started ‘reclaiming the lands 

by repairing the embankments, cutting down jungles, , erecting 


‘kutchery -ghars and by actual cultivation. 
1 * 2k f Y 


* 


'  .Both"the suits wére dismissed by the Subordinate Judge who 
‘tried them by two decrees ‘but those were reversed by the Extra 
‘Additional District Judge by two decrees from. which defendant 
PA 1 now appeals. D 
pafo oal : 2 H Jefes NB 

‘Mr. "Banerjee, appearing in support of the appeals, has 
"arguéd. in the” first place, that the suits, are .barred under section 
Yo4]^ of the"Bengal Ténancy ‘Act. "To appreciate. this point, 
it. is DE to state certain undisputed facts. 


j i 
> iow 


E At the commiencemént ‘of the, revénüe settlement operations 
in respect ol the disputed’ lands, the „plaintiffs claimed that they 
were'in possession of the' disputed lands as occupancy raiyats 
‘ind! that their interest had not béen exti iguished on account ot 

"heir temporary absence due to’ inundation’ by ‘saline war. 
‘This claim was resisted’ by defendunt No.’ 1 on the strength ol 
the patta which Tie had" obtained from ‘the’ Jotdar Bankim 
Osho. Chakravorty on May 27, 1946. . 


r ' 
+ ae 


Ina proceeding ‘under section 108A o£ the Bengal Tenance 
‘Act: the Revenue Officer disallowed the, plairitiff's claim and in 
the record of rights which’ was finally ‘published under section 
103A (3) the name of defendant No. 1 was shown as the tenant 
in possession. "Ihe plaintiffs then filed an objection under 
section 104E of the ae Tenancy, “Act! andthe” Revenue Officer 


` 
VoL. 93.] 


LÀ 


(aco, HIGH: COURT.» 10 

upheld, their objection, with ;the gesylt thattthe. hames of the 
plaintiffs were, recorded , as tenants: Against the’ order.ol the 
Revenue ‘Officer ubder section nogE ;of the Bengal Tenancy 


CIVIL. 


Lastest aml 
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Att ' defendant No, v, 3, filed, an, appeal bto. . the. (Director. Kshirode Naam 


-of bw Records and that officer, by.an ,order. dated May: 15, 
45. allowed. the appeal, and, directed, that the. name of, defend- 


Bhunia. 
vV. 
"T'amiruddin 


ant "No. 1 'shoùld. be recorded, asithe;tenant,upon.a.finding that Shaikh & Ors. 


` the e plaintiffs | had abandoned | their tenancy, and that defendant 


—————— 


No. 1 had acquired a . valid title onthe. strength of-the-patta, S. C. Lahni. f. 


dated , May 27, 1936, and, that defendant No. 15was.in possession 
‘on, "the strength (ol, his patta. , The, order, of ithe Director: of 
Land Records s, Ext, P and it, was made in the, presence of the 
‘plaintiffs, "defendant No. 1 and Sudharani. !IDebi..owho shad 
Acquired the interest of Jotdar Bankim Chandra s NANA 


d 
ae 


prs riz ‘ţa atl gru aae! ena derer ‘ ka 


Mr. ‘Banerjee, argues that it,was the;duty,. ofi the, plaintifis: to 
instituted a suit under section, po4H of, the, Bengal. T'enancy. Act 
within a period of, six. months from, the:date,of, he, final publi- 
cation, of, the record. of rights, and, as- the, plaintiffs: failed to. do 
tha, ‘the entry, in the record of, rights became,;conchusive under 
section milio of the ‘Bengal Tenancy Act. ‘his, argument: was 
accepted by thg; trial Court but, rejected; by the ‚Gourt of appeal 
below.. „an. Support of his, contention, Mr..Banerjee has relied 
‘upon the, decision of :the Priyy,-Council,,in the case, of Kuma) 
‘Chandra Singh, Dudhoria, v. Midnapore Zemindary (Company 
Lid, @. Prior, to, this decision. it, was, held by ;¢his oCourt, ` 

following a seri es of previous jelecisions, that sonly tbe entry. as 
to, the amount ‘of rent, fixed: by the. Revenue, Officer become con- 
clusive, ge Section 194] ,.of,the,,Bengal Tenancy Act. - i Ihe 
“question , whether, the tenant was actually liable,to pay -sheyrent 
thys, fixed, on, account of ,a,preyious contracti between him and 
the holder -of the, estate, was mot , within, the jscope,of the enquiry 
of the Revenue Officer. under. sections. 104A: tọ, 404G «of. the 
Bengal Tenancy Act and, mo, suit, under, section ,404H, would be 
necessary.if.the tenant asserted that,in spite of the,rent.fixed 
being, faim, and equitable, ithe, landlord, had, no,right.to;aealise, dt 
iby reason of a previous contract. ;In, other:words, the. Revenue 
Officer in, Aing , a fain,and, equitable „rent under, Part. JI of 
Chapter X- of, the, Bengal T ;enancy Acti bad jurisdiction, to.deter- 
mine the same, in, an Mens iK and, he had. mm to 
0) 2949). 46 C.W. N. Bog. x 


sa prie s.l ia gris i 
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. Civit. decide -whether the landlord had a right to realise it. This. 

view was over-ruled by. the Privy Council which held that under: 

sections 104A to 104F of the Bengal Tenancy Act the Revegue- 

Kshirode Narain Officer had jurisdiction not only to determine the amount of 

Bhunia. reut in an ideal sense: but also to 'determine *the question ot 

V.  liability.: This case is an authority for the’ proposition” thatit 
Tamıruddin 

Shaikh & Ors, PEWEEn ‘the recorded landlord'and the recorded ténant a dis-z» 

e pute arises on the question whether the tenant is liable ` toepay 

S. C. Lahiri, J. vent at the contractual rate, or at the rate entered in the record 

of. rights prepared under Part II of Chapter X of the Bengal 

Tenancy Act, the tenant is bound ‘to pay at the rate entered in: 

theirecord of rights:in the absence of a suit under section 104H. 

of .the Bengal Tenancy Act. > ^ ^" ' 


' bsp e d odi i Sra up Tug 





1954- 


Li 
* 
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In the appeals before us. however, the facts are entirelv 
different. In-tliese appeals there is no dispute as to the amount: 
of rent.and the plaintiffs havé also not beeri recórded as tenants 
arid so far as the record of rights i$ concerned, they are complete: 
strangers. -The present plaintiffs cannot in' any sense bé sajd 
to be persons who are- “ aggrieved by'an entry ota rent settled 
ama Settlement roll . ~ . .'. . or by an omissión to settle: 
a rent ^ within the’ mening ol - section 104 He of the Bengal 
‘Tenancy: Act. Their! only" grievance: 15 ‘that’ they shóuld have 
been ‘recorded asi tenants under thc Jotdar in'the pláce of de- 
fendant No. 1." Such a suit in our opinion, does not fall within 
the scope'of section '104H of the ‘Bengal Tenancy Act. Relianc®- 
was placed by~the- appellant upon thé ptovisions ol section 
104A (2) of ‘the’ Bengal ' Tenancy Act’ which requires that the: 
settlement roll-should show’ the namie of ‘each landlord and 
each : tenant whose ‘rent has been settléd; but' the decision bv 
the settlement: officer om every ‘point cannot ‘be the subfect- 
matter of'a suit under section 164H ‘of the Bengal Tenancy Act.. 
A suit for‘a declaration that the name’ of the tenant has been 
wrongly recorded in the record’ of rights | ‘ig not'a suit under 
section. 104H of the Bengal ‘Fenaiicy "Act. The conclusive 
presumption under section 104] attaches’ only to " rents’ settled 
under -sections '104À: to 104G in respect'of ‘which a suit could 
havé been instituted under section 104H." ‘As the suits out of 
which the present appeals ' 'arise cannot, in our opinion, be said 
to be suits relating to an entry of tent, or an omission to settle 
a rent, the conclusive presumption tinder section 104] is not. 


* 
"7 


* 
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available e to defendant No. 1. , We are dede of the opinion 
that the decision of the , Judicial Commit ee in the case of Aumar 
Chandra Singh. Duahoria V. Midnapore Zemindary; Company 
Lid. &) does not apply. to. the facts of ,these appeals. and the 


“present suits are not barred under section 104H or section 104) 
eof. the Bengal Tenancy. Act. We, ought to mention that Mr. 


= 


Sen Gupta for the respondents invited our attentioh, to the de- 
cision of the Supreme Court in the saei of Aukland Jute, Com- 
pany Lid. "v. Tulsi Chandra Goswani I(2). in that case the 
rent ‘was Assessed upon , a diara land by, ihe, revenue authorities 
purporting | to act, ‘under | section 9 of Regulation, VII of 1822 
and section $ of Act XXXI of 1858 and iit was decided that the 
, provisions of the Bengal Tenancy Act were not applicable. A 
" Ditision Bench of this Court held that the provisions of Regu- 
lation VII of 1882 regarding ‘Appeal to, Board. and the right of 
suit are in pari materia with the provisions | in Part H Chapter 
X "of the Bengal. ,lenancy Act: and | the consequences of not 
availing oneself of. those provisions, must be the same. | This 
view "was negatived by. the Supreme Court which pointed. out 
‘the distinction between the provisions of Regulation VII and 
those of part H Chapter X. In our opinion, this decision is no 
authority witle regard to the interpretation of the, relevant - spro- 
visions ‘contained in Part I Chapter X f. the Bengal Tenancy 
Act. Moreover in this case, also the dispute was between the 
recorded landlord and. the ‘recorded tenant ; as to the amount 
ef rené ‘payable bv ‘the latter, We are accordingly of the opinion 
that this decision does not assist the respondents. But, tor 
the reasons which we have already, given, we cannot accept the 
first point raised by the appellant. It as.we h ve already 
held, sections 104H and 104] of the bin] Tenancy Act stand 
out,of their way, the plaintiffs have the undoubted right of 
bringing the present suits under the proviso. to section 111A 
of the ‘Bengal Tenancy Act, ben. s! V. NA re 

"The second point raised by Mr. Banerjee i in support. of the 
appeáls i$ that i the suits are bad for ‘the non-joinder of ‘Sudha- 
rani Debi ‘who, shad, ac uired | the interest of ,Jotdar Bankim 
Chandra Chákravorty sometime ‘before ‘the! 'comméncemént t 
fhe revisional “survey ' Operations: and LE Tae "pad ‘been 

1). , (849 46 CNN, B68 ! E PE ee T "v diti aes 
"dy. igsof. en Er ag is Je a dy E ug ye wr giga g p raja 
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recorded. as the Joudar' in the record of rights ‘prepared’ “under 
Part II Chapter X of the' Bengal Ténaricy Act? Tt appears dit 
though. this point was specifically raised by defendant No. 1 ire 
his written’ statement, the plaintiffs allowed! the suits to proceed 
against 'the"old Jotdar who was ‘impleaded as. defendant No. 2 
in both the suits. The court of first instance upheld this, plex” 
of defendant No. 1 and adopted this as one of the reasons for 
dismissing the suits, but ‘infor tunately the court of appeal beldw 
has reverséd thé decision of the first Court without even advert- 
ing to this point. We have, therefore, to consider whether the 
declaration asked for by the plaintiffs - can be granted in thé 
absence of the present Jotdar Sudhararii Debi., 
'I bave already stated. that the Director of Land Record 

made his order, dated May 15, 1943, in the presence of Sudharani 
Devi arid it appears that her name hás been recorded as the Jotdar 


dn the revisional record of rights with’ deféndant No. 1 as het 


tenant. She will, therefore, have the undoubted right ot suing 
defendant No. 1 for rent and will not be bound by the decisiort 
in these suits as she is no party’ thereto.” On the other hand, 
if the plaintiffs are granted decrees for recovery ot possession on 
décfaration of their title against defendant No. 1 and Bankim 
Chandra Chakravorty, defendant No. 1 will forever be precluded 
from posséssing the land. In other words, defendant No. r's 
liability for rent to, Sudhararii Devi wil] continue although his, 
right. to possess the land will be barred. "This is the afómaly " 
which’ will résult if the plaintiffs succeed. in getting a declaration 


. of their title in the absence of the présent Jotdar and in the 


presence. of the old Jotdar. ; 

Mi. Sen Gupta, appearing for the respondents niade a 
determined attempt to get out of this difficult position by 
arguing that neither the present Jotdar nor the old Jotdar is a 
necessary party to these suits and that the old Jotdar Bankim 
Chandra ‘Chakravarty Was unnecessarily impleaded ' as detgnd- 
ant "No. s. Having regard to the fact that the plaintiffs pro- 
ceeded with the suits with Bankim, ‘Chandra Chakravorty : asa, 
necessary party i in the two courts below, it is hardly open to ‘them ” 
to argue in the third court that he is not a necessary party. But 
apart from this, having regard to the frame of the suits and the 


i allegations made in the plaints, we are of the opinion that the” 


a 


¥ LN . Mr E ; 
Vou. of a, ig Got, «os id 


Jotdar, is. a necessary party in, these. suits. «c Pn. the: plaints} the CIVIL. 
plainti S alleged, that, defendant Now! 15. took: settlement, by an RS 
alle eged, patta, dated, May 35, 1986,, and, succeeded in getting an Bos 
erroneous order from,,the,,Director,,ol; Land» Récords::on the Kshirode Narain 
basis ot the said patta, but the, occupancy rights; ofthe: plaintiffs Bhunia. 
had not in #ny way been affected by that patta. The object v 
eof the suits is evidently to get rid of the claim asserted by de- E pcd 
S fendant No 1,,0n the strength oL the: patta: granted! bythe Jotdar. à MEN "m 
ln this, View c of the matter; the old. Jotdar, was, impleaded in both s. c. Lahiri, J 
the suits as, defendant No. .3; so, thatthe, plaintiflsumight get. an 
effective, Geclaration in, his; presence. 1; We.accordingly hold that s 


the. Jotdar i 18 ia necessary, ‘party; to, these Suits.i. tie íi iat HET pida 
ghe MER: ALB dy OR GR vp c WT re xd rz o 
enu HY Mr. Sen Gupta, relied, upon a. dp ioH p this. Coit in 


the case of Sabirer Ma.y JY Behari: Mohan Pal (1) in. support of 
the proposition: that in,a suit, for declaration of a: tenancy. right 
thy landlord is nota necessary, party. . The case cited, however, 
only, lays down that in,:a, suit for declaration of the right: of 
pasturage , the, Superior landlord, js ,not ;a- necessary: party in the 
» absence, of any, allegation against him: In! the-present ‘appeals, 
as, I have, already, pointed, out;,, „ther plaintiffs were making: an 
attempt. Lo, get. rid o£/the,. claim; made, by, defendant. No.'1 on 
the: strength et. a, patta, obtained. by him trom the. landlord.’ In 
that, views; of the. Matter „the; case cited by. Mr-::Sen..Gupta does 
not i help, him. :; It, is -possible, to, conceive of cases. where 
the landlord, isnot. a necessary: party: in; a suit. for declaration ol 
* - a temancy right; for,example, where a, person asks for :a declara- 
tion,of tenancy right,on|.the, ground..of. wrongful! dispossession 
by, a-trespasser without, making, any.-reference: to.anyi act of the 
landlord..., But where, as here, the. object ob theisuit is:to nullifv 
the, effect ofa, lease; granted. by the ‘landlord, to- the defendant, 
dnd: where, the landlord ;has; been actually: irnpleaded! on, that 
footing, the ; principle: of. the. decision inthe case ofi Sabirer Ma 
V. Behari. Mohan Pah (a);cannot apply‘. I: "have already pointed 
out ther;anomaly that will result, in the event'oftthe plaintiffs 
success fini. thesabsence of the present -Jotdar., The | question, 
therefore i is whethez;in view:of that anomaly; we. shall.be justified 
in: granting: the; declarationtin:favour;of,.the plaintiffs: It is a 
well settled: proposition, of law:tbat:the grant.of.a.declaratory 
décree is:in the: discretion:of thencourt;and that the court will 
ali (Yr Magg8] rA LR. €alcbag: oul oru a? iy. cue 1 


* ` 
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Civ. not be justified: irf granting'a declaration if it’ has the effect’ ‘of 
un creating anomalies, or leading to multiplicity of | suits. We haye 
Edo accordingly. reached the conclusion that we shall not be justified 
Kshirode Narain in: granting the declaration" asked for by the plaintiffs in. the 


Bhunia. absence. iot the prone Jordar Sudharani Devi. ' 
v. ve ot || i » t , i : 
Tamiruddin . , i [o 7i yo ' ; K P pi ' - 
Shaikh &, Ors. `“ | 
The third point ined by ? Mr. baje for the appellant is -— 


S: C. Lahiri T. that these 'suits are. barréd by thé-Speciàl Rule ‘of Limitatidfi 
under Schedule. 111. Articles of the Bengal Tenancy Act. ‘It 
is: urged that:the plaintiffs were dispossessed’ by the’ Jotdar 
through the instrumentality of delendant No. 1 by creating a 
lease in his favour on May, 27, 1936, and as the present suits 
were instituted in 1944, beyond two yeats trom the ‘date of he e 
patta, the-suits are barred under the Special Rule óf Limitation 
of two years under Schedule III Article: of the Bengal Tenancy 
Act. .' On this point also, the courts below differed in their con- 
asin, but we are bound by the-finding of fact’ arrived’ at' by 
the lower. appellate: Court: are to the effect that in 1937 detend- 
ant No. 1,-after obtaining the lease : from Jotdar, ‘began toe 
construct embankments and gradually began to reclaim the larid 
by cutting: jungles and that defendant’ ‘No. 1 began to possess 
the land'at least from 1938. The further finding i$ to- the efte 
that the plaintiffs: were in'constructive: possession till 1936-37; 
that defendant No. 1 did not drive out the plaintiffs from the 
disputed land; that defendant No. 1 ‘came into possession of the 
disputed. land which remained fallow; and that there Was fhere-* 
fore, no. réal:.dispossession ‘of the plaintiffs. In the plaints, 
however; the plaintiffs alleged that the disputed land ‘remained 
under: saline water for about 3 or 4 years trom 1930 on account 
of the failure of. the Jotdar to keep-the embankments in proper 
repairs, for! which reason the plaintiffs had-to leave the land, 
and they approached -defendant ‘No. 8: to repair the embank- 
ments: But as he farled-to do it, the plaintiffs came back: to- 
wards the end of 1342 B:S.:(corresponding to the beginning of 
1936) and started:re-cohstruction of the embankments and | cutting 
jungles and .thereafter started actual. cultivation. On - their 
own ‘showing therefore the plaintiffs. were in'actual possession 
from ‘the: beginning of 1936.. In coming. tothe conclusion that 
the plaintiffs were in constructive. possession. till 1986-37, the 
learned Additional District Judge evidently .over-looKed :this 


. r 
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CiyiL, plaintiffs, were*in, possession till 1930: when the embankment 
was washed .away,,by high floods....As the,'land was’ inundated 
in 19390, the, plaintiffs left the land and remqyed to a place ‘which 
Kshirode Narain | is ata distance, of, 20, miles from the.abad. .- It is further admitted 
Bhunia that; ther, plaintiffs left: the and. without making :any*arrange- 
y ment for:payment of, rent. „It is also: admitted: that, between 
Famiruddn 1930. and, the. beginning of. 1936, the. land, remained subject,*to 
Shaikh & Ors. ASH .BNE Lae: DEBE :05,4935. ; 

Me periodical tidal inundation .on .account of the. breaches, in these 

S. €,.Lahin, J. embankment. .-Theionly, controversy between the. parties: is with 

' regard, to, the question whether: the action: of the. plaintiffs in 

leaving, the abad. without making. any.arrangement' for. the pav 

ment,of reng, was voluntary: or involuntary. On this point, as 

with regard to other, points, the, courts below arrived- at different 

conclusions. . The, trial. court. held that. the. plaintiffs- left. ithe 

land voluntarily, whereas the. appellate court held; that: they lett 

involuntarily. For a solution of this question. both. the courts 

below embarked upon an enquiry as to whether the Jotdar Was 

liable to keep, the embankment in repairs and whether he was 

liable to reconstruct it after it had been washed away..by .the 

floods, of 1930..;;; The plaintiff's case in the, plaints is to the: effect 

that it, was.the Jotdar who} wasi responsible for the repair and 

maintenance of the: embankments, and as he, failed or. neglected 

to perform his duty; the. plaintiffs , were compefled:. to leave the 

abad, against their, wishes. : The trial court points out.that the 

pattas,, Exts. 1, and 1-1A-‘granted_ in favour of the. plaintiffs: pre- 

decessor,.did not. contain any provisions as to.the liability of the 

Jotdar; where; as the appellate court holds that these, pattas edb 

not throw,the liability on the tenants. ‘The documentry evidence 

adduced: by the, parties is, therefore, inconclusive. | We; have, 

therefore, to examine the.;surrounding circumstances.to arrive 

ata finding-on the point.: The trial court relies:upon the. fact 

that one; Hem. Naskar who was a, tenant of' the. adjoining. Abad 

himself, repaired the: embankments, but the appellate court holds 

that since the lease of Hem Naskar is not on the record, no con- 

clusion can: be:.based ‘upon’ it. , We think. the appellate court 

was: not right intbrushing, aside, this fact on account of the absence 

of Hem, Naskar's lease... When the documentary, evidence on.the 

record : is: inconclusive,, the;.court is, justified. in , enquining. into 

the: conduct-‘of;.the; tenants of the disputed abad. as well as dt 

neighbeuring: abads, for the purpose of arriving at a; correct 

conclusion. In the plaints, the plaintiffs admit that when: they 
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ieturned "to "the abad "ir (hie "begitinirig. or 1956, some ot the 
lerianta“Of the’ “abad along ` with "Mákbarali, the" plaintiffs pre: 
dédessóriinhtefest, “started ' repairing the einbankments, às the 
Jotdar failed tó do sO. “Ti has also béen found’ thal’ defendant 
No. ‘i, , After ge getting ‘his pitta ftom ihi e Jotdhr; ‘begat tò repaif the 
erfibanktheiits in 1936 although théréi is ho j provision in his patia, 
"NEXE"A; throwing’ the’ liability lon him. “From ‘these’ Facts it cati 
be Yeasoiidbly inferred. that’ the’ liability" for “thie répair"ü OF the 
eribinkmient Was' on ‘the ténantà arid" not ibn the’ Jorat.” The 
appüllate court! ‘Holds’ that the evidéicé^b n the Bli ris side 
shows tbat ‘according’ to the’ terms ‘of ci leases ‘the’ lessor’ ‘was 
bound’ to} repair thé bund.’ ‘The’ leases in ' favour’ of the ‘plain’ 
Lif's | prédécessor are Exts. 1 and 1A! “They ‘however ‘do ‘not 
contain ‘any $uch term." If that be so, iti is difficile to redlise how 
ofl evillencé Was aditistible" to add to tlie" ‘terms of the 'leàses 
WE" have; therefore, ‘no’ hesitation’ ‘in seiting’ aside this finding 
as it ‘is “based ón ‘inadmissible evidence.’ The’ result’ of the’ fore- 
going discusión i is that the plaintiffs cannot be sdid to Have’ been 
ce Hipelled (o 1dàve"the' land on account’ of ' any ‘inaction on: the 
part of the’ Joidar against their wishes’ and that they “lett the 
“land voluntarily’ in 1930: uem qe ua aka banah aaa e 
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l Assuming!’ however” ‘that 'it wás ‘thé 'Jotdar's legal’ düty 'tó 
maintain and repair the bund, it is to be noticed that the plain- 
tiffs have 'Signally failed Lo' prove that'they niade" any átténipt to 
itforce* his legal jiabillity’ of ‘the Jotdar betwee ü the ‘period ‘ot 
1936 and 1936. ' "pheré' is fio finding and ‘ho. évidérice worth 'the 
‘namie tó show that’ thé’ plaintiffs ‘ever ‘Apprdached "the ‘Jotdar, or 
took any ‘steps 'urider ' thé Bengal’ ‘Embankments Atto cómpel 
hin to repair ‘the embankment. JE ‘thie’ plaintiffs -had ‘the in- 
tention to ferui t6 the Abad after‘ they had left it in 1930 and 
if they thou ghi tat it Was tlie! Jotdar's: ‘duty’ to ‘repair if' the bund, 
it Is  réasoáble' to expéct that’ the: plaintifs shóuld' take' some 
Steps í coriipel the Jotdar to do his duty buč nothing was done. 
Moreover, here is né ither any allegation ' nor any ‘proof ito’ thre 
‘éftect that’ the ‘pldintidts dnade"áry' ‘offer’ of^rént'to! the^Jotdar 
"itl “ttiey began áctáally" possessing "thé laid’ on their return 
"in the begitining Sf 19362 From these circhmstaricés” the con- 
clusioit id 'ifresistible “that | when | the plaintiffs eft! the 'abad' in 
1930, they had'ho intéhtidn' to 'refuró to’ it” This ‘inference "is 
"also borne out by the recital in the patta,’ Exi! A, in"which the. 
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Civi. Jotdar states that the recorded tenants had left the land since 
3 1356 (corresponding, to 1929-30) and that they had not exercised 

Fa any act of possession, nor made any arrangement. for the. 
Kshirode Narain 1 ment of rent since that time, and from those facts hes was; Icd 
Bhunia. `` to believe that those tenants had become “ ferari.”. The literal 
Tamituddin meaning of the Bengal expression, ‘ “ ferari " is untraceable, but 

Shaikh | 3 Ors. in the context in which that expression, is, used. in that patta 
es we ‘think, differing from the lower appellate court that by dhat 
$. C. Laluri, J. cxpression the Totdar, intended to mean 'that the old tenants 
: had abandoned their holdings; otherwise he could fot assert his 
right of granting a new settlement to defendant No. 1. “The 
question, of abandonment is an, inference ot law from proved 
facts and it depends upon the intention of the tenants .to be 
gathered from proved and admitted facts. It is true that*mere 
non-payment of rent does not constitute abandonment, but non- 
payment of rent coupled with failure to take any step to bring 
the dand under cultivation for a long period which is found to 
be six or seven years in the present appeals does. Mr. Sen 
Gupta appearing for the respondents pointed out that the land- 
lord, did not comply with ithe requirements of section- 87 of the 
Bengal Tenancy Act. But it is well settled that section 87 is not 
exhaustive and it does not prescribe the onlyemode in which 
the holding. can be treated as having bcen abandoned. 


—— 


TTA 
! i id « 
Upon a consideration of all the facts and circumstances 
enumerated.above, we agree with the trial court that ethe ald 
tenants abandoned their holdings and the lower appellate court 
was, wrong in coming to a different. conclusion. The fourth 
point argued for, the appellant must accordingly succeed. 
We ought to mention that Mr. Banerjee also faintly argued 
that. the decision of the -Director. of Land Records, Exe E, 
operates as res-judicata in the present, suit and relied upon the 
‘decision of the, Supreme Court in the case of Sreemati Raj 
Lakshmi: Dasi v, Banamali Sen, (1 ) for this purpose. We find 
it impossible to give effect to this argument for a variety of 
reasons.,' Apart from the fact, that, this question was*not raised 
in any.of.the courts below, with the result that the plaintiffs 
had no,opportunity of testing whether the parties to the present 
suits were also parties to the appeal,before the Director of Land 
Records, the plaintiffs. have A statutory, right under. section 1A 
op). [1953]. AER. (869 38 tiie PPP 
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of the Bengal Tenancy 4 Act of challenging the entty in. the record Civir. 
of ‘rights: prepared | on the basis, of the decision. of the Director aes 
of Land Records.. Phe Director of: Land Records cannot accord- aides 


ingly be said to have an exclusive jurisdiction to determine the Kshirode | Narain 


questione raised before him. We have therefore, no hesitation Bhunia 


in rejecting this: List contention ‘raised on behalf.of the dppellanti, B 
a ; " P AM o ^ Tamiruddin 
Sheikh & ors. 


' For the reasons given Ane TE el must be allowed; 


thesjudgment and decrees of the lower appellate court must be s. C. Lahiri, j. 


set aside and the ‘decrees ' of ihe: Court. of ‘first ; “instance restored 
with costs ii all the, courts, | 
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J. P. Mitter, d.i D agree. M Ro Rl jo hs Zi we ae 
S.C.P. c5 imi vile n^ Appeals allowed with ‘costs. 
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= Bejore Mr. Justice Rama Prasad Mookerjee . and 


oth ate 1 My Justice’ Renupada ‘Mukherjee. z 
e 
ARUNENDRAPNATH CHATTERJEE & ‘Ors. , nica 
TEM OE dr NAR 
EE 
SANAT KUMAR MUKHERJEE, k Ons.*. ..- 2 
i ed QU l Vui T uos Send | : e Ad grs grande on aS Cu. T. May, 29. 


Pauper Appeal—"ioil ' Procedure Čiode Orda XL V. Proviso to Rule’ 1 June, a. 
Order, XLIVz—Ruleilon: the: opposite party —Whether àt' the hearing of ` 
the Rule the. Court may go: into. the question’ whether thé decree is ‘con : 
` trary, to ‘law or to some "usage having.the force of law—Scope id enquiry 
‘at the 5 hearing of the’ Rule, 


X. œ a HE ae wee Tm 
& 


: The Court has,- ino’ doubt, ee to reject a petition at the ex parte 
hearing if the, Court finds that there is no' prima facie case even for issuing 
a notice upon the opposite party.,, But it is unquestionable ‘that even though: 
at the preliminary. stage the Court did not, reject the petition under Rule 5 
of Order XXXIII, it is open. to the Court to hear objection raised by the 
oppdsite ‘patties and the Government, Pleader even on points which arise 
on Rule oe and arrive at /a' decision that the“ application is not maintain- 
able. .. e e 3 CO a jk a 


i an Rule No..172.(f) of 1958 (€ dis ‘Judgment and Decree of the 
Court of the President, Calcutta Improvement Tribunal, passed in case NO, 
2 of 1951 (&ppoftionment) dated 17th November, 1d5z. 
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Chatterjee & ors. >. 
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Sanat Kumar 
Mukherjee & "ors. 
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For the purpose of issuing notice a Court may at the preliminary stage 
come to a'decision only: as a preliminary one for issuing a rule; that cannot 
and ought not to,be taken to be final-decision which would be binding on the 
opposite parties, who have no opportunity to:makg any submission before 


- - 


by Sd RU a A e 
€ 

The fact that the Court did not ‘reject the application before issuing 
notices to "opposite*paities and the Government pleader did not debar them 
fiom considering the question and having the prayer to one as a pauper 
rejected. , i : 

D * Tiia l : = 

There is no occasion for the Court to consider at,the initial stage, when 
an' application is filed, to consider whether the decree is centraiy to, law 
or to some usage having the force of law or is otherwise erroneous or un- 
just. If the applicant is not a pauper, the Court is not called upon to 
enter into a consideration as required under the last portion of the proviso 
to Rule 1 of Order XLIV of the Civil Procedure Code. 


è s 


Application for leave to Appeal in forma pauperis. 
The material facts will appear from the judgment. 


Probodh Krishna Shome and Benoy Krishna Ghosh for the 
Petitioners. 

$. M. Mallik and Promode Kumar Banerjee tor the Res- 
pondents. 

Hemendra Kumar Das for the State... 

The judgment of the Court was as follows: — 


Rama Prasad Mookerjee, J.:— The two petitiqners before 
us filed an application on January 3, 1958, for leave to appeal 
in forma pauperis along with a memorandum of appeal. On 
January 22, 1953, this Rule was issued upon the opposite parties 
to show cause why the petitioners should not be allowed to file 
the appeal in this Court in forma pauperis or such further or 
other order or orders made as to this Court might seem fit and 
proper. Pending the hearing of *this Rule records were sent 
down to the President, Calcutta Improvement Tribunal, for en- 
quiry as to the alleged pauperism of the petitioners after giving 
notice of the same to the Government Pleader and the oppesite 
parties. The Rule was directed to be set down for hearing in 
the presence of the opposite parties and of the Senior Govern- , 
ment Pleader. High Court, to whom also notice of the Rule v was 
directed to be Mur 
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"Oh réceipt of the, report Irom,the,President:of. the Calcutta Crvi. 
Imiprovemėnt, Tribunal ‘about ,the, enquiry, held. by «him. in» the mé 


preserice of all the genie ‘and, the GONE Aa ak this ' d 
Rule has been set down fo hearing. - 


hg. 3. cot ok dnd loli ATS Uh ss fiut ble) cii Mien ie "Nath 
DV aA" ta Taro ttt t: Chatterjee & ors. 
Before we deal with the merits of the application, we have v. 


to “deal with the contention raised by the learned Advocate esa 
< Ps Mukherjee & ors. 
appearing in Support of, the, Rule, that, at the. present stage we 


Eee tp n Dei 


are Nmmited | to ^an enquiry, a as to, the pauperism of theetwo:peti- ` R. P. 
tioners. He contended t that, after the. Rule had been issued: on’ Mookerjee, J. 


the e apposite parties the Court : must, ,be taken. to have, already’ 
been satisfied that. the; decree against which the appeal: is ito: be 
préferred was | contrary, to Jaw 9r, to, some. usage, having the force: 
of law, or was, $ otherwise. erroneous or, unjust. He relied upon: 
nh décisions t ‘to ‘which reference will be made „hereafter... r. 
ashe Jil es Ax PHA, * TUE H Loti C XE nI POE a E E 

" ‘It 15. contended, on behalf of: the, petitioners , that the, pro-. 
cedure. envisaged “under, rule. 1.,0f order ;XLIV of, the Code of 


t'a) 


Civil Procede is ls. that ‘when. an application is.filed by- a: person: 
accempanied bya, memorandum of, appeal .praying to be allowed. 
to appeal a as.a pauper the Court is, required, in, the first instance, 
to peruse ti the Application ; and the- judgment and decree appealed- 
from and to ‘consider whether the decree is one contrary..to law 
or to some “usage having the force.of law or is.otherwise erroneous 
or unjust as provided i in, t the „proviso to the said rule, -It is.onlv: 


after. the Court is 80, satisfied, that a Rule:may be, issued. by the 


i OP. 


Court fof a decision in, the presence, o of the, opposite, party as. to: 


Jk 


whether, the petitioners, should. be allowed:to.-prefer, the appeal. 


EIN 


orma ris. . , = 4 f - ` 
in ý Yag pauper 3 eta T uti Pe. reteset ae E UP an LT | 


pao Ini) ATI A ANG o Ha a han Tape sere, Nai 


the practice in this Court hag, .as. far; as. de en been. con-. 
trary to what has been contended before us by the learned Ad- 
vocate for the. petitioners. ,However ,long a. practice may be, 
if the provisions of the law require a; different ‘procedure to-be: 
followed, the. practice is to be set, right It is, therefore, neces-. 
sary for us to consider without reference . to, the. practice which, 
has been in vogue in this Court as to what was the intention of 
the,Legistature so far as the disposal of applications, for being 
allowed to appeal as paupers,m ay be concerned. gar oye te ; 

On the face-of it the proviso. would; be;attrácted. only,if the 
applicant is Toünd by the Court to be a pauper. There ís no 
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occasion for the Court to consider at the initial stage, whem an 
application: is filed, “to consider whether the decree is contrary 
to.law or to some usage having the force ol Jaw or is otherwise 


Avunendra_ Nath erroneous or unjust. - If the applicant is not a pauper, the Court 


Chatterjee & ors. 
v. 
Sanat Kumar 


Mukherjee & ors. ^ 
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R. P. 
Mookerjee, J. 


1s not called upon to enter into'a 'Consideration as required under 
-the last portion of the proviso. ~ lf 
‘ i 3 S , a Ee 


| 
t 
, 
| e 
beo E o9? 
i} - ' bd t 


The Goir 25 no doubt, jurisdiction to reject a peipioff 


at the exparte hearing,’ if the Court finds that thére is no prima 
facie case even for- issuing 'a notice upon the opposite Paris. 
If reference is made in this connection to the provisions" con- 
tained in'Order XXXIII of the Code of Civil Procedure which 
deals with suits by paupers the procedure which is followed there 
will immediately become clear. Rule 5 of XXXIII lays*down 
certain conditions to be fulfilled by an applicant who wants to 
sue as a pauper, and if the Court finds that any one or more 
of these conditions are not fulfilled the application may be dis- 
missed in limine. If the Court during the hearing at that pre- 
liminary stage does not think that the application should "be 
rejected then under rule'6 of the same Order the Court is to 
fix a date for hearing the opposite party and the Government 
Pleader; arid the final order will be passed as laig down in rules 7 
and 8 of the same order. ‘It is unquestionable that even though 
at the preliminary stage the Court did not reject the petition 
under rule 5 -of Order XXXIII, it is open to the Court to hear 
objections raised by the opposite parties and the . Goyernmeat 
Pleader, even on-points which arise on rule 5, and arrive at a 


decision that the application is not maintainable. The, Court. 


would be justified and would be acting within its jurisdiction to 
pass the final order when the final hearing takes PE in the 
pss of the opposite pene: e 

n the first paragraph of rule 1 of the order XLIV. of the 
Code of Civil Procedure it is made abundantly clear that the 
application which may be presented bya petitioner for leave to 


appeal in Jorma pauperis is ` | : . . 


“subject, in all matters, including the presentatign 
of such application, to'the provisions relating to suits by 
l paupa in 30 far those provisjons are applicable." 


4 ~ 
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* Such :provisions ias :are contained ir Order XXXIII relating Civi. 
to suits by paupers.are attracted. in so far 'as:tliéy are applicable ae 
to. ep puca ons for ami on. to’ file. appeals in ki paupers. bel 
teu que aris xe i47 X qas. Mt M Aruüendra Nath 
* The procédure: as laid. down'in Order. XXXIII, therefore; Chatterjee & ors. 
though not reproduced in tefms'in Order-XLIV;; Tias been made = 
applicable. by..specific: reference: in-fule1'0f Order pond reve xin 
i ore & ors. 


cond CELA cde hos jte Seco rte : dex. 
MT he, interpretation: I-have given is also: Supported" from: rst R. P. 

- principles,’ if we look'at it from another- angle ‘of vision. It Mookerjee, J. 
is'now well settled asra rule: of jurisprudence that-ex parte orders 
should not: be: passed by a Court: as"final ‘orders without giving 
an opportünity: to the: parties affected to: make their ‘submissioris 
thereon: If the interpretation’ which':we^have-beenvaskéd to 
accept by the learned Advocate for ‘the ;petitioners- were: to be 
given effect to, the position will'be ‘that a. decision is reached- 
by the: Court 'befóre.the' opposite: parties have appeared in the 
case and. while dealing with’ the application atthe exparte stage 
the opposite ‘parties: are denied the'fundamental right of being. 
heard before a final decision is made against them. For the pur- 
pose of issuing notices a Court may at the preliminary stage, 
come to a decision, only as à preliminary one for i issuirig a Rule; 
that cannot and ought not to be taken to be final decision which 
would be binding on the opposite parties who had no oppor- 
tunity to make any submission before! the Court. ` 


*. This interpretation of the terms of the provisions contained 
in rule 1 of Order XLIV of the Code of Civil Procedure is in 
consonance with the interpretation put on these provisions in 
all the differerit'High Courts in India'although in some of the 
Courts a cóntrary view had: at one stage or other been expressed, 
buf within a short time a Full’ Bench liad set the matter right. 
I would just indicate in support the trerid of decisions in other 
High Courts which. eee the conclusion ` ‘which I have indi- 
cated above. | EE. 


dem ~~ “ * PPS a Kg = r 
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*In tHe Patna” High ‘Court the uico: "which was in force 

in Caleutta was being followed.and the opposite party was being 
*heard before a final decisión was reached not?only-on the ques- 
tion of paupetism, 1 ‘bat also on: the question. whether the decree 
appealed egainst was "contrary to Jaw or to«some usage having 
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the force of law or otherwise'erroneous or unjust until Sir Dawson 
Miller, in, Bachan Dat v. Jugal .Kishore (1), sitting singly’ ex- 
pressed himself in, a different way. ‘This view was followed in 


Aiunendra Nath Raghunath Prasad v. Must. Ram Piari (3), and Must, Bibi Sogra 
Chatterjee & ors. y, Radhakishun (3).: ‘The next year, however, the matter was 


Y. 
Sanat , Kumar 


Mukherjee & ors. 


en 
- 


R, P. 
Mookeyee, J. 


referred to a Full Bench in Tilak.Mahton v. Akhil Kishore (4). 
The question which was.submitted to the Full‘Bench'was whether 


during the hearing of the Rule under Order XLIV Rule 1 the, 


question ;whether; the..judgment..was contrary 'to law couldebe 
considered. The answer „was in the .afBrmative; and. it was 
observed that notwithstanding the .fact that the Court while 
dealing with the, application.ex: parte did not.think that any 
of the grounds mentioned in, rule 5 of Order XXXIII. existed 
for rejecting, the application, it/was bound to reject it when the 
other-side came and showed that the application was fit to be 
rejected on any of, the: grounds mentioned in.that rule. -The 
fact that the Court.did not reject the application before issuing 


notices, to the opposite. party.and thé Government. Pleader. did: 


not debar them’ from D ang Ae aan and having; the 
Lord fo sue as a pauper. d edd ox WA | 
= The noms as. slaid donni in. Order 3 XXXIII i is introduced 
into: Order XLIV, and. the same should .be: followed in dealing 
with, applications.:by paupers for permission .to.. file appeals. 
This has been the,law in Patna. ever since.. 


+ 
LA 


-The view. expressed by.the Patna High Court in the: Full® 


Bench case referred to above. was SET in Papers Das. v. 
Munshi. Ram. (5). .: m Qe ose 5 "at 


= 


: In the Oudh. Court for some, ANM the earlier view of the 


Patna High Court as:also.a single. Judge decision of the -Allaha-' 


bad High -Court had been accepted, until in Habshi. Miane v 
Mehdi Hasan (6), the'law was settled as ANG D KEKAH i the Full: 
Bench of. the Patna High, Court. Ede "9 


Similarly in Powdhart v. Ram Sanwari (7), the eni Jer 


sion of a single Judge in Hubraji v. Balkaran Singh (8), was 
overruled and the law. was interpreted as already stated" abové. 


(1) [1984] AUR. Pat. 791. — ^» ^ a(s) (1988) LL.R. 6 Pat. 6859": > 
(3); ,° (1928) LL.R.;5.Pat. 835, ,.. 4, (4) (19831) M, L.R. to Pat. 606: (F:B.). 
«(5 . (1988), LL.R. r5 Lah. 182., : (6) [1937] ALR.. Oudh 223 (F.B.) 


(7) (1984). LEK. 67 All. 440 ey ©) 9312). LLK. 54 AIL. 304 
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appeal i in, forma, paugeris and-without considering whether or not 
there, was any substance, in, the: appeal, notice: was ‘issued: to the 


. Án,Mutturi, Suryanarayanamurtyis Case (1), ib was: held that, 
when, the; Appellate; Court, received an application :for leave to: 
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respondent the Judge at the time of the final hearing was.entitled Chatterjee & ors. 


to rescind his earlier order issuing notice—if on considering the 
questions, of ;the merits. he. came:to'the conclusion that leave 
ught not. to; be,granted. ; It was, however, observed. that when 

esquestion. of, merits. had been. considered: before: issuing the 
notice, it. might not, be, ópen. to: the Court to reconsider it after 
notice...'Fhis wasa decision of a. Judge sitting singly: ‘There 
is however. an earlier decision by a Division. Benchcof. that Court 
S..K.;M. R..M. Somasundaram Chettiar v.. R. A. A. R..Aruna- 
chglam. Chettiar;-(2), where it was definitely. laid. down that an 
exparte , order, granting leave, to appeal'in forma pauperis. was 
not binding on the respondent and. did .not. preclude him from 
arguing at a later stage that there was no substance in.the appeal. 
Considering, even the. fact that, there: was along standing practice 
in that Court not to.: hear. the.:.respondent at, the: stage. when 
after notice to the respondent the application for leave to appeal 
was -to be heard finally,iit,;jis open to.ithe Court to.hear the 
respondent at that stage. The respondent may as-ai.matter of 
indulgence be, bêt is not entitled as of right to be, heard on 
the question. whether the decision of the Court’ below is .con- 
trary.tó law or to somé usage.having the force of law. or. is 


otherwise erroneous. or unjust. Though in that ;particular case. 


thè -Coure: granted the, pauper application, hearing:.of the .res- 
pondent at that stage.can only connote that the Court had 


jurisdiction» to :decide. after hearing: the respondent: that the. 


application should not:be granted.on the merits. 

- So-far as the Bombay High Court is concerned in Ladobi 
Shaikft Umar .v. Sankarlal Pannalal Kalantri (3), Stone, C.J. and 
Dixit, J. while discussing the procedure which should be followed 
Under RES XLIV, o 1 DoserV PO: — 


w o 


sÀ 
r 


n quis Ak e on behalf of the edis that the 


.Cóurt should first see if the requirements of the proviso to 
rule a are satisfied. "This involves the. assumption that the 

* applicant isra pauper: ` It.seems tò us^that the: first thing 
G) (1986) 51:M.L.J. 497. ^ (Ð Q2) LL.R.. 55° Mad. 982. 
(3) (1947) %0 Bom. L:R. 188: go 4 
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v. 
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Mukherjee &- ors, 
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Civ. ¿` ‘to do. is: to see that the applicant is-a. pauper. 'If- he Js, 

Bod z the next thing to do is. to see if the conditions in the proviso 

ii - to rule 1 Order XLIV are satisfied. I€'the applicant ‘is not 
Aiunendra Nath .. a: pauper, there is no anon of. campina of the t&ms 
Chatterjee & ors. «, of the T TE pank aara iw o. 

v. T. > y : EUIS he t i 3 

Pee M Jt i 15 not Decéssary at M initial stage, as was pointed out*by 

E the Division Bencli,for the Court to arrive at a/definite conclusign” 

R. P.- that the decree comnplained-agairist is-contrarj to law or'to: Ome 


Mookerjee, J. usage having the force of.law or is otherwise erroneous or unjust, 
and'inerely because.the Court has issued a-Rule calling upon 
the opposite party. to show cause why the petitioner should not 
be allowed to file an appeal: iri forma: pauperis does not debar 
the court from: considering all- the- questions which arise; and 
particularly so after giving: hearing to the ‘opposite: party 
and also^to:.the Government: Pleader; if notice bas -beer ‘given 
to ee ere rt. on tuts | e que 

in this view we must overrule the «objection raised by the 
petitioners: that the Court ‘is’ not. competent ‘to. enter into the 
question: at this ‘stage.as to: whether the. decree proposed: to, be 
appealed: against ‘is‘oné.hit' by the provim to rule 1 of the Order 
XLIV of the Code RAN, a uot 
- While dealing. with: the question as to. whether the decre 
ineo. to‘ law. or to’ some^usage: having the: force of law or. 
is otherwisé erroneous or:unjust, the “only papers which the 
Court is‘ called . upon. to:and:can:-look into the petition pre- 

l sented to this Court, and.the copies of the judgmertt and deerée. 
It Bas been repeatedly pointed out that it is not ‘for. the Court 
for the? purpose. of*this enquiry to hold that the decree. is‘ con- 
trary to law; but if the Court bas reason to think that the decree 
is contrary to law, that will be sufficient under the. proviso. 
There has been some difference.of opinion as to the exact rfature 
of the finding which the. Court can reach. In the case of 
Peram | Chennamma (1), “petitioner appellant, the Court 
held the view that if there was a substantial question of law 
and the appellant was a pauper, permission would be given as a 
matter of course. But three years later in | Thirupsraneni 
Narayana Rao v: Soorapaneni Veerayya (2), the-Couré pointed 

& out that it was not so. The difference in the tests to be applied 
between: an application filed to sue as a pauper and an appli- 
(1) (19:39) LLYR. 53 Mad. 245. ' (2) (1933) LL.R. 56 Mad. 323. 
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catioir filed for’ permission to ‘prosecute | an’ appeal in for ma Civit. 
pauperis is fundamental and well marked. “While in the case 
ef an ‘application ‘by a pauper for  perniission to sue, he is to xd 


bm mud 


follóW"a particular procedure, and with regard. to the merits of Arunendra Nath 
the claim in ‘the proposed: suit no enquiry isto be made bystheUlsHenee de ori: 
"Court, although the court is to look into whether there i isa cause 
N of action. In thé case 'of an application by a pauper for per KN 
Mission to lé an appeal in forma pauperis, however, he is to deis 
satisfy the Court, as in the proviso to rule 1 of Order XLIV, R. P. 
that the Court has reason to think that the decree is contrary Mookerjee, J. 
to law or to some usage having the force of, Jaw or is otherwise 
erronéous ‘or: ‘Unjust. In the case ‘of a pauper appeal therefore, 
the court is “called | upon to examine the merits of the appeal 
and not merely whether the pauper has got a cause of action. 
The proviso is a mandatory one, and contemplates that on à 
perusal of the application, the "judgment. and decree, and nothing 
else, the Court would come tó the view that the decree is con- 
trary to law or to some usage having t thé force of law or is other- 
. ewise erróneous or ünjust. ; 
Keeping this ` in view, we procéed. to consider the report 
submitted by the President of the Calcutta ‘Improvement Tri- 
bunal about the | auperism of the two applicants. , “One of the 
applicants has been found, to be a pauper and the Government 
Advocate also did not betore us raise any objection thereto. 
. | With regard to the other applicant, the report of the President 
Is that the applicant is drawing a substantive pay of Rs: 180/- 
pei month with dearness allowance. No . evidence could be 
adduced by the opposite parties before the President that the 
applicant had got any property from. "which he could pay the 
Court fees required to be paid in, his ‘share. "The learned 
President, however, expressed the view that he must have saved 
sufficient funds during the period of his service. That i is not the 
test to be applied. | Whether a person carning a particular 
amount per month should or could have saved. sufficent funds for 
filing an,appeal hereafter i is ‘not a matter into which the Court 
can enter into, there being . no evidence o on the ‘record to con- 
tradict the statement by the applicant, that he had not sufficient 
funds. It must be held that he also should be declared. to be 
a pauper not able to' pay ! the Courtfees on the memorandum of ; 
appeal. || MON 
i On 'the conclusion | "reached that both the applicants are 


^ 
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DEVE paupers, we proceed to consider whether the, proviso to rule i 

of Order XLIV of the Code ’ of Civil Procedure. is satisfied. 

1953- From the judgment, read with. the petition filed in this, Court, 


Arunendra Nath it appears that the principal question, so far as, the petitioners 
Chatterjee’ & òs. are concérned, is whether Sukhendra, the father* of the other 
unc claimants opposite parties, was the son of Sri Krishna ,throughe 
: Rajendra Bala. The whole question depends on the evidence 
‘Rvp. as led by: the parties. . From ‘the discussion of the respective” 
Mookerjee, J. Cases, as they appear in the judgment of the President, there is 
no excape from the conclusion that the decision depends, as to 
which set of évidence is to be believed and which set is to be 
disbelieved. That being a pure question of fact, dependent 
upon the appreciation of the evidence, it cannot be said that the | 
point for decision in the appeal 15 contrary to law or to some 
usage having the force of law. An attempt was no doubt made 
to rely upon’ the last clause in the proviso that the decree was 
otherwise étroneous or unjust. Without expressing our .views 
as to the evidentiary value of the various facts brought out by 
both the parties all that we need say is that on the face of the, 
judgment the decree cannot be said to be unjust.” If and when 
the entire evidence is gone into by the Court, if the appeal 15 
ultimately prosecuted by the petitioners, it would be for the 
court at ‘the final stage to determine whether the decision is. cor- 
rect’ or incorrect. We must not be taken to have expressed any 
final opinion on this point. Our observations are for the limited 
purpose of considering whether the terms as laid down in the, e 
proviso to rule 1 of Order XLIV are satisfied. We do not think 
that the petitioners have been able to satisfy us. ! 

This Rule is accordingly discharged, but in the circums- 
tances we make no order as to costs. 

The petitioners will have time till September 7, 1953, %0 
file the required Court-fees if they intend to prosecute the appeal 
in the ordinary way. 

As prayed.. for by the petitioners, we, direct that the amount 
claimed by the petitioners and now lying in deposit with the 
President, Calcutta Improvement Tribunal, be retained by htm 
for a farther period of a fortnight from the date of the’ receipt 
of a copy of this order by him in order to enable the petitioners . 
to take such further steps as they may be advised. 

Renupada Mukerjee, d, sl] agree, . 
= BOPE — | e * Rule discharged. 
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is Febiuary, 11. 


West Bengal Premises Rent Control Act, '1950—8ection '13(2)—Execution of 
the ejectment decree obtained by the Landlord against the tenant under 

e the Rent, Control Act of 1950 on the ground of: default--Sub-tenant 
filing an application m execution proceedings under Section 47 C.P.C. 
alleging the acquisition of statutory tenancy right directly "under the 
e, Landlord—Small: Cause Comt Judge as a court of the Subordinate 
‘ Judge under the Bengal Agra and Assam Ciyil Court Act, 1887 tying 
.an, ejectment. suit under the: West.«Bengal. Premises Rent: Control Act, 

1950 or execuling a decree passed in such sust—Jurtsdiction of , such 

court to treat the proceeding under Section 47 C.P.C. as.a suit, undei 
‘sub-section 2 of Section 47 and try the same as a suit for a declaration 

of the panel) tenancy right of tne a ia 


r 
1 
"OP. M -3 : à tard a? Qi ete 


The landlord brought a suit for ejectment in the; Calcutta iSmall “Cause 
Court against, the tenant, on the giound of default in payment of rent unde. 
the West Bengal Premises Rent Control Act, 1950. and obtained a decree 
thè said ‘suiti The’ Landlords,’ put the ejectmenit dedrée into execution. 
Sub-tenant fled: an application under Sectióii 47 C:P:C. alleging that he had 
acquired the statutory .tight:of a tenant directly under the landlords under 
e , Sub- “section (2) of Section 13 of the West Bengal Premises Rent .Control. Act 
of 1950. The executing court viz., &fth Judge of Calcutta Small Cause Court 
came to the conclusion that the right claimed by the sub;tenant could not 
be agitated’ in'a proceeding’ under Section 47 oF the Code’ of Civil Procedure 
but must’ be détermiined’ ‘by ‘a’: “declaratory suit. ’ Accordingly ' the executing 
court dismissed the: application’ filed';by the ‘sub-tenant under Section 47 
&-P.C,, An appeal against! that decision was, dismissed by the. Special Bench 
of the Calcutta Small Cause Court, on, the ground that no, appeal lay, from 
an ‘or er under "Section 47 , C. P. C ' made by the executing Court. Against 
thiat judgmént ' the “sab cenit préferted a second ee to me ‘Hon’ ble 
High' Court E ul 


S I : 
AE EE n $e eg E d" i jd auta i 


iet od. (SN M 
,*^ Appeal. fiom “Appellate Order No. 5i of, 1958, with application against 
i. de. of Sri, S. C.: ‘Sen Gupta, Chief Judge and Sri S.,C. Biswas another 
Judge of, the, ‘Special Bench of, the, Court of; Small Causes, Calcutta, in 

: Miscellatieous ‘Appeal! No. 969 of 1952 "dated ‘the’ 23rd December, 1952 affirm- 
ing tte order"of! Sri? 8! °C. 'Tálükdar, yudde, Fifth Bench ‘of ‘the Coürt of 


. Small Causes,” Calcutta; dated | the: 16th August, 052. Il M © i; 
DM ^ 5. 
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Held: The sub-tenant's application under Section 47 C.P.C. should 
be converted into a plaint on payment of additional court fees, if any, by 
the applicant and proceeding under Section 47 C P.C. should be treatéd 
as a suit for determining the sub-tenant's right under gection 13(2) of the 
West Bengal Premises Rent Control Act, 1950. Under Section 16 read with 
schedule B of the West Bengal Premises Rent Control Act, 1950, the,Small 
Cause Court Judge functioning as a Subordinate Judge uryler the Bengal 
Agra Assam Civil Courts Act of 1887 has jurisdiction to treat the proceeding 
nuder Section 47 C.P.C. as a suit and try the same for determining the right e 
claimed by the Sub-tenant under Section 18(2) of the Rent:Control Act o 


f 4 
1950. ao” 


Appeal by the Sub-tenant. 


b. 


Suit for declaratione of the: statutory tenancy right of the 
Sub-tenant. 


The material facts will appear from the judgment. 


Nisi Kanta Poddar and Sudhanshu Kumar Hazra for the 
Appellant. 


A. K. Sen and Bhabesh Narayan Bose for the Respondents. 
‘The judgment of the Court was as follows: — 


^ §, C. Lahiri, J.!:—This is an appeal by an alleged sub-tenant 
against a: judgment of the Special Bench of the Presidency Small 
Cause Court dismissing his appeal from an order under Section 
47 of the Code of Civil Procedure. The undisputed facts which 
are material for the Putpose of the present appeal may be shortly 
stated: as follows. T" 
The appellant claims that he is a sub-tenant in respect of 
room No. 6 of Premises No. 18, Pageaputty. Street, under res- 
pondent No. 8, Bharat Mills Agency Ltd., at a monthly rental of 
Rs. 85/-. Respondent No. 8 Bharat Mills Agency Ltd. was æ 
tenant under the landlords, respondents Nos. 1 to 7, in respect 
of rooms Nos. 6, 30 and 31 at a monthly rental of Rs. 257-2-0. 
On March 13, 1952, the landlord respondents Nos. 1 to 7 
obtained an exparie decree for ejectment against their 
tenant Bharat Mills Agency Ltd. on the ground of defaulf under 
Clause (1) of the Proviso to sub-section (1) of section 12 of,the 
West Bengal Premises Rent Control Act, 1950. The landlord 
respondents Nos. 1 to 7 then put that decree into. execution 
against their tenant ang they also sought to eject the appellant in 


. s ® 
4 
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execution of that decree. The ‚appellant, thereupon. filed an Cri. 
application under section. "AT of the: Code, of Civil, Procedure m 
alleging that he had acquired: the, statutory , right, of a tenant 1954- 
directly. under the \dndlord’ under sub-section (2) of, section. 13 Nityananda 
of the Aqt of jose. o "uuu Kapuria 


V. 
: $us p 4 . 
. The cooling court, came to the conclusion that the right seal 
Dutta & ors. 
` daimed by the appellant could not be agitated in a proceeding 


“ander section 47 of the Code of Civil Procedure but must bes, C. Lahiri, J. 
determined by a declaratory suit. | 


efteri Vek sd i Pee "n i 


TN UT 
An appeal against. that decision was dismissed by the Special 


Bench of the Presidency Small Cause Court on the ground that 
no appeal lay from an order under section, 47 of the Code made 
by the executing Court. . Against that judgment the appellant 
has filed this appeal. . Jt is contended, before us that the decision 
of the Special Bench i is not right. We have therefore to examine 
if the Court of first instance was, right in its conclusions. 


Mr. Poddar, appearing | in Support of the doped ds con- 
tended that the right claimed by his client can, and, should be 
decided in a proceeding under section, 47 of the Code of Civil 
Procedure, because, according to him, his client j isa representative 
of the judgment-debtor within the meaning .of, section: 47- and 
therefore he is entitled, to maintain. his application under, the 
said, section. TET ; 


de tay Cat fave E os 


e. e. ` 
"The difficulty, however, of accepting this argument is that 
the right which is claimed by the appellant | under section 18($) 
of the West Bengal ‘Premises Rent, Control Act, 1950 is a right 
which is independent, of the right | of. the. tenant judgement- 
debter. Section 13(2) of. the Act provides that if the tenancy of 
the tenant is determined otherwise than by, virtue of a decree in 
a suit obtained by the landlord by reason of any of the grounds 


specified in clause. W of the próyiso to ‘sub: section, © of section 


4 fa * | 


whose tégancy. has been determined. "The plain meaning, of this 
provision is that if the landlord obtains, a decree for ejectment 
against his tenant. on any ground other, than a ground . of rea- 
sonable requirement, the sub-tenant becomes, æ statutory tenant 
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directly under the landlord. 1t is quite clear that this right. is 
a- right ' which is iridependent ol the tenant and for this ` reason 
the sub-tenant Cannot bé'said to be privy tq the judgment which 
was: pronounced’ against the tenant.’ For this reason Weg are 
constrained to hold that the sub-tenant cannot be said to be a 
representative of the judgment-debtor for the ‘purpose of assert- 
ihg his rights under section 1 302) of the West Bengal | Prenfises 
Rent Honno: TE 1950. eu | | | P 

Mr. Poddar invited our attention to thé decision of à Divi- 
sion Bench of this Court in the case of 5. N. Talapatra v. Bengal 
Bonded Warehouse (1), where it was held that if the landlord 
dispossesses a ‘sub-tenant in execution of a decree obtained 
against the tenant, the sub-tenant has a right to apply under 
Order XXI Rule ioo of the Code of'Civil Procedure. Although 
this decision was cited by Mr. Poddar, it seems to us that it goes 
against his contention to the effect that the right asserted by 
his client could be enquired into under section 47 of the Codé 
of Civil Procedure, because Order XXI Rule 100 applies “ where 
any’ person other than the judgment-debtor " has been dis- 
possessed of immovable ' próperty in execution of a decree.” ‘It 
a sub-tenant is entitled to maintain än application under Order 
SAI Rule’ 100, as has been held in this case, Me must be a per- 
son’ " other than’ the judgment- -debtor.” Section 47 of the Code 


of' Civil Procedure. applies to 'judgment-debtors and their 


A: iom in-interest, whereas Order XXI Rule 100 applies 
to persons "other than judgmentdebtors." "The detisior În 
S. N. Talapatra's' ‘case (1), is, therefore, an authority for the 
proposition: that'a sub-ténant claiming rights under ‘section 13(2) 
of the’ West Bengal Premises Rent Control Act, 1950, is a person 

* othiér than the Judgment debtàr " and therefore he cannot come 
tinder section 47 ‘of' the Code’ of Civil Procedure. We accofüing- 
ly hold: that the ‘court’ of’ first instante was correct ‘in holding 
that’ the right claimed by the appellant" could ‘not be: enquired 
into ‘or ascertained in'à proceéding under section 47 of the Code. 
© Mr. Poddar argued, in the second place; that assuming that 
his ' Application was not maintainable under: section 47 Of the 
Code,’ the trial court. had jurisdiction to convert ‘the’ proceeding 
under section 47 of the Code into a’suit. KE seems ‘that this point 
was raised! before ‘the trial court but that court negatiyed. this 

G) (1958) 57 W.N: 4555. 7 o! is 


. * 


P d 
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contention on the ground;that junder;clause (g) of section 19 of 
the Presidency Small Cause Court Act that court had no juris- 
diction to try the suft for a declaration of the statutory tenancy 
right of the sub-tenant. We cannot accept this view as correct. 
Under section .16, read . with ‚Schedule, B: of the West Bengal 
Premises Rent Control Act, 1950, the Small Cause Court Judge 
had jurisdiction to. try,the ejectment,suit;as ja ;court of the 
SWaordinate Judge under the Bengal, Agra and Assam Civil 
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Courts Act of 1887 and he undoubtedly passed the decree for 5, c Lahin, J 


ejectment in this case as such a-Subordinate Judge. If that be 
so, ‘Under section 37 of the Code of- Civil ‘Procedure, he: had 
jurisdiction to execute the decree which was passed by him and 
he had also jurisdiction | to entertain all objections relating to 
execution, discharge . and satisfaction ot. the. decree under section 
47 Of the Code... Consequently, under Sub-section.(2) of Section 
47 he:had jurisdiction: to treat' the proceeding under section 47 
as a suit on payment of additional court-fees by the appellant. 
We are accordingly of the opinion that the trial Court failed to 
exercise a jurisdiction vested in it by law, upon an erroneous 
view that it was deciding the application under section 47 of the 
Code of Civil Proceduré as a Presidency Small Cause Court. 

"For the reasens'given above, although we affirm the decision 
of the court, of first instance as to the maintainability of, the 
application under section 4T. we must send back.the,case to that 
court for the purpose of giving the appellant an. opportunity: of 
cenvertigg his'application‘into a plaint on payment'of additional 
Court fees if any, under sub-section (2) of Section 47 of the 
Code of Civil Procedure. After that is done, the usual. pro- 
cedure prescribed: for a suit will be followed by | the Subordinate 
Judge. 

en the result, this. appeal is allowed, the decree of the 
Court of appeal’ below set aside and the case sent back to the 
trial court for decision in the light of, the observations made 
above. In the circumstances of this case, it is desirable that the 
matter should be, disposed of as quickly as possible. No, order 
is NEC UR the application under section 115 of the Code. 

As the point upon which the appellant’ sücceeds "ir this 
Court was not, taken in the Memorandum of Appeal in. this 
Court, we think the appellant i iş I not entitled t to o His costi. | 
J. P. Mitter; Jbl agree. Coe 
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S.K.H. ee "Appeal dilawe." 


180 THE CALCUTTA LAW ' JOURNAL, [VOL. 93. 
. : - | 
a? ni Pgs. un^ dus oF “ORIGINAL CIVIL. i NT ii | : 
"e eGR TA zx 4 Lb. ver LS qt : b: 
EN US ROE Mr. Justice 1 R. s. Bachawat. uL 
: 2e. tay c s yoda be ae t “fer Yit, we "ss ~ qi 65a. L| e " 7 P 
" t 
(Ou os ce GENERAL! DEALERS LIMITED | : 
MEN, P Pu A zo oa Tg n J pm mee ot U. ; iy e” 
PA vo H9 V^CBALEAVNARAIN: BADRINARAIN.* | 


) C f . bo: ASI EC wa 2 Ut 
March, 1. gh RS PE M ME. BEES. 


e . Du Ed Contract-- West Bengal Jute Goods Act (Act V of 1950\— . 

BU te | Defendant not a habitual dealer of jute goods involving actual delivery 

, Of possession and has no. godown for storage. and. supply ,thereof*-Con- 

tract. for delrvery Lo defendant | in October, November, and December 

1951 —Portion of the good delivered and pad for—Defendant's claim 

fot damages’ Tejeried to’ Arbitration of Bengal Chamber of Commerceeas 

‘provided ‘in the Contract—-Planitiff’s ‘prayer fo) injunction restraining 

© the arbitiator—Code of Civil Proceduré (Act V. of 1908), if-can be 

invoked for issue of such injunction —Cowl, inherent. power of,!to issue 
such IANG NON; * dise i 


> , 
, ’ pay ti EO t i E e rt || 


k 
* 


b» 


In ‘the circumstances stated in‘the judgnierit the Code of Civil Procedure 
does- not he the issue of the Eon asked ' ‘for. wi, AN n 
4 


: [ews E È j E t, i 4 * a h r’ { 
Ht the contract is PAT for illegality the Court. Wo nke power 
- to issue an injunction restraining the arbitration in Appropriate proceedings. 


When ‘the inherent’ ‘jurisdiction of thé Court is invoked. a "very Strong 
and ‘special case’ must-‘be ‘made out. ‘There ‘must’ be plain equity, some 
special. circumstance,. some:.oppression,^ some unfair" dealing necessitating 
the; intervention of the Court and the Court. must also be, satisfied that these 
is a prima facie case. o£ S 


` + ^ 
t0) ' p” "EE try " i 1 i 
à 


T -Í 
Petition for issue of, injunction restraining. the arbitrator 


; from ‘procéeding with the arbitration. 
i 1 


T MM EM ETE. 
The material facts will appear from the judgment. 
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, R. C. Deb for the Petitioner., 


Biota Page Jae: od . t. 


D. €. Sethia & R. L. Sinha for the Réspoiident, ^ 


The following. judgment, was. delivered: acc 


; [T] 


R: s Baohawai;. ack. The plintit 'impeaches the contract 
as being illegal under the West Bengal Jute Goods Act (V) 1950 


on the ground that the defendant does not habitually” deal in the 
, + Application in Te; IE No. 1289" of 1953- 
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sales and purchases of fatél.goods/iivolVing actual delivery of Civir. 
- possession thereof and does not possess any godowns or means 
and equipment fbr. storage and\supply\of jute: goods. t 
® 


The Contract provides for delivery in October, November General Dealers 

and December 1951 and contains /thefusual Arbitration clause. Limited- 
„The entire November portion and half of the December portion -— dM 
"of the goeds. were duly! delivered arid paid! for.! / The ‘balance Bis. 

«goods have not been delivered and paid for. The defendant oe 
claims damages for-non-delivéry and*has fêferred the Clainr to the R. S; 
arbitration of the Bengah Chamber“ 6f Conimerce. ' "The plàintifl Bachawat, J. 
asked for an injunction restraining the art bitàtor rom proceed. 
inp. with. ‘the ‘arbitration... Sop Gee ee ene p Xn 

. The plaintiff: assqris that. the: delivery was: made under a 

° nXstake of fact. There dre no materials to show that the plain- 


tiff came to know of the alleged illegality since the making, of 
the"contract. TT || 


"ng sagt 4 


„The Code, ‘of Civil PÉroceduntedoce not iud the issue: oF 
the injunction „asked for. , ‘Fhe: ee | MANC ai of Ties 
Courtis'invoked; «c eU s otn S Am UE i 

Yt the ‘contract’ is impehclied" for" illegslity" the Court has 
inherent power to issue an injunction restraining the arbitration 
in appropriaje proccedings,. l ——— n 

When ma inherent jurisdiction of the Court is invoked a 
very strong! and” special case must be made ‘out: “There must 
be“ plain. ‘equity ` in favour of the" hjdhieridni: There must be 
e , some special circumstance, some i oppression, s some unfair dealing 

necessitating the intervention of the Court and the Court must 
also: be satisfied: that there is a! prima facre«casevobrillegality. ` 
The plaintiff entéted" into" ‘the ‘contract with" Gpent“eyesi I 
cannot. assüme" in favour' of the” plaintif at this ‘stage that ‘the 
plaintiff ín violation of the, ‘West, Bengal "Jute Goods Act. V of 

1950 entered into an illegal contract. There is no evidence ot 

any oppression or unfair dealing. There are no special circum- 
stances necessitating the intervention: of' the Court at this stage. 
There, is no equity whatsoever in favour of the injunction. 


- 


a. The. application is- -dismissed: with» costs... 4. "T. 
5 Beslie & Hinds’ Solicitors forithe"Petitioner/ Fo 
'"Kllettry; Solicitor för” the  Réspondésit LE 
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ee œ Application dismissed with” costs, 
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Second , Appaal —Compctency— Calcutta Thika Tenancy -Act .of - 1949 
. section 28—Amending .. Ordinance of 1952—Calculta Thika Ten-. 
ancy Act (of 1953), Section 8—Repeal of Section a8 of Old Act, 

“éflect of—Locus standi of transferor thika tenant to make application 
under Sectron 28—Court 1f can act suo motu-- Court passing the decree ' 
» Of-cjeclment under: old. Act of 1949, if can under: Lie Amending’ Ordin- 
ance of, 1952 and the new ‘Act f 1953 LUE decree. >> 2A 


t 1 
1 i , | y ! * 


K, the landiord obtained an Edad "decree lor cjectment against D, a 
thika tenant on  i5th December 1948 K , applied under the Thika 
Tenancy Act -of 1949 for recission ‘of decree’ on ‘18th ‘September 1950, before 
possession was: recovered.’ But K` transferred« his’ entire ' intérestin the 


holding to onc K. D. by a Kobala dated sth May 1950, which: was: registered ' 


on 12th August 1950. The appheation by K was rejected by both the Courts 
below: 
' Hcld:—As possession of the holding ‘has not been lecóvered hom ihe 


thika tenant, he had locus standi to make the application : e. i 

om a 7 i e oue adbpe te, cu ry og f gh. 3 Toara 

. Notwithstanding „the transfer 'of the holding, the tenant had sufficient 
interest, vız. (1) his liability to make good transfer and in dcfault to suffer 
damages, and (2) his liability under the decree for costs, to entitle him to 
apply under’ Section’ 28 of the Acti * e 


" T 1 ¢ , e 
*4. Vr r at t 1 4 " ut «à un * 4 * a => 


The Court under Section 38 of the Act, can act suo: molutin the: matter 
and no application. is, necessary, to set it in ‘motion. A < 


In regard to proceedings. pending on. the date of the i95 Ordinance, the. 


rights acquiréd by a thika tenant under Section 28 of the T hika Tenancy 


Act, 1949 rcád with the 'said Amending Oidinance of 1952; had not been? 


taken i oy the Amending Act of' 1953. 5 
^ yN bog t rey ` ` : 


joule Planen v. Atul’ Krishna Laha (1) disenied, ioi um 
Deoraj Debi v. Sineik Ghosal (2) followed. 


* Appeal from Appellate Order No. 29 of 1952 against the order’ of Sri 
N. Banerjee, Additional Subordinate Judge srd Count of'Zilla 24 Parganas 
at Alipore, dated 8th February, 1952, affirming the order of Sri K..K. Dutta 
Gupta, Munsiff, 4th Court | Alipore, dated 29th June, 1951. 

(1) (1953) 57 C. W.N." 566. . (2) (1953) 58 C.W.N *64. 
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Gs, sAsothe decree was -made -adinittedly !before-the* commericement of the Civit. 
Said, Act, and possession had. not been, recovered: from the thika tenant. 1n — 
'exectiuon. thereof, the, Court which passed the decree may,,if it is ofi iopinion 1954. 
that the decree, wes not, in. conformity. with “any provision of the Calcutta k aci 

e Thika'T enanicy Act "'othél ‘than’ gab-section 0), of Section Bor Section 27, Dilwar Sultan 
“rescifld the decree» } "- faaared sud v. 

NO ee Med aie ua eor orae ad ded PH EHE wubb sete ctt chet. rna ss. r7 Keshab Chandra 


en, » Haian , Chandra ,Dey: v! Sma Charu Bala: Dassi ((1);: Murari Mohan Mukherjee & ors. 
„Mukherjee, V- , Prokash Chandra, Chatterjee, Ls), Sm. Sura, ; Jan; Bibee.'v. T 
| Banku Behayi Saha (3) and Shaikh Mohammad Mateen v. Baijnath Bajpria 


(4) tefenéd tb arid distinguished. l 'u 
a) NANA AN inis 4 y 1 .1 of 71] 4 TARET 1 na far as ae esi 


tga 


E "Appéal by 'the  Jadgiiént debitor; thika teriaint. 


Hof, G "3 attest ia SOM S ii = iseni, sf 


* 
be tee 


stp! 


- Kpplication ‘under’ section’ $8 of the “Thika ‘Tenancy Áct, 
Apo fead ‘with’ Amending’ Ordinance of 1952. 


Vis rt »* ty - 


* 
ya 


“The ‘material facts’ will” appear | frém ‘the judgment. 
' ' soke Chandra’ Sër for the’ Appellant, 


svat aet ka as 0095. 4 44 rad 8 80" er E ~ fa 
+ 


Basanta eni for the — 


^ s The judgment of the Court | Was as follows = - 
PIN. Mookerjee, wb -This appeal à arises out of an appli. March, y 

cation, under section 28 ‘of ‘the Calcutta Thika Tenancy Act 

1949; ‘The’ application | was dismissed ‘by; the ‘trial Court and 

the tenant’s appeal from the ‘said decision failed before- the Sub- 

"órditiate" ‘Judge’ who dismissed it On the merits and also on the 

‘ground’ that no “appeal ‘fay from an order rejecting an applica- 

“tion under ‘Section! 28 ‘of. the!‘Calcutta “ Thika Tenancy, Act ‘of 

1949." Hence" this’ Second Appeal by the tenant “who has also 

filed an application in the, alternative under Section 115 of the 

‘Code’ ‘of Civil Procedure for’ révision (of the orders ‘of the two 

“Courts below. "P Uo eis bon tert 7 


; : 
b ^" 
TUE Polka GU wag Fux. EE L5 EE eM 
1 





A preliminary objection has ‘been raised to ‘the maintain- 
aps ity pf the’ second appeal, but i ini view of thé alternative appli- 
“éation' in‘ revision and thé’ nature. of the questions involved in 
this*case, it is not necessary to examine the merits of the said 
objection: 


" zn 

(1) (1948) 58 C.W.N. 553. G) (1949) 54 C. W:N. 281. 

(2) (1949) 53: C. WAN. 640. P (4) ' (1649) s4 C.W.N. 287. . 
- e . 
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p ., On, the 15th December 1948. the respondents: landlords ob- 
tained an.exparte. decree «for <ejectment ‘against the tenant 
» appellant.» Before, -however, „possession could, be recovered in 


| Dibwar à Sultan execution of ‘the’ decrée | the teriant judgment-debtor applied, 


v. 


Keshab .; Chandra 
Mukherjee, & ors. 


P. DN. 


Mookeryjee, F. 


‘under Section 28 of the Thika Tenancy Act of 1949 which had 
come into force in the meantime, for rescission of the said decree. 
‘This application .was made on the 18th September 1950 ‘and the 
learned ‘Munsif by ‘his judgment: dated the 29th June 1951 dis- 
‘missed tlie^same on'the ground that the applicant -was not 
“thika tenant” under the Act. The basis of that finding was 
that the applicant had, . failed to proye the “thika system” as 
required by law. The ‘appeal from that decision was dismissed 
by the lower appellate court on the 8th February. 1952. The 
‘learnéd’ Subordinate Judge held that the learned Munsit's de- ,° 
cision was not appealable in law. He -also held that the 
decision of the learned Munsif was.right on the, merits and the 
i ne system ” not having, been proved, the; applicant .was not 


“thika tenant” under the Act and the application could not, 
eae succeed. | 


2 . 4 f 


There can be no. question that under the law, as it then 
stood, vide Haran Chandra Dey v. Sm. Charu Bala Dassı (1), 
Muni Mohan Muhkhe jee v. 'Prokash :Chandsa Chatterjee 
(2), $m. Suraj Jan Bibee v. Banku Behari Saha. (3), Shaikh 
Mohammed Mateen v. Baijnaih Bajorta (4), the decisions 
of.the two conrts, below. .were right. on the merits and, if the law 


had. remained as it was, there would have beén noescope om * 


occasion for any interference by this Court. The relevant statute, 
“however, ' has. undergone some „quick , changes in the meantime, 
the effect whereof requires. to be considered in the present case. 


"The appeal. to Ds Court was ‘filed on the 18th March, aos. 


“and the alternative revisional application on the 19th. While 


they remained pending the Calcutta Thika Tenancy Act 1949 
was amended first by the Amending Ordinance of 1952 and then 
again by the Amending ‘Act of 1953.,and the question is whether 
in view of these changes of the statute law the appellant Ras 
“become entitled to any, relief. 


Q) (1948) 53 C.W.N. 553 (3 (1949) 54 CWN 281. 
(2) (1949) 58. CX. 640. , (4) (1949) 54. C.W N. «87. 
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Ng UAN. Wy qo ur aot MES 


Mr. Sen argues that under section, 5(1) ,0f „the, Ordinance 


j; 


"of igjs, read’ with ‘the amended definition, of |“ thika ,tenant " 
“Which ‘cime along with it, the appellant became „entitled to 
relief under section 38 of the Act of 1949 and his right in 
tht behalf was not affected by the repeal, or, omission ,of the 


' said “sition” or sections by the Amending, Act; of 1.1953. 
dcgordingly, contends that, the rejection of his, ¢lient’s applica- 


tioh’ by ‘He’ two courts belaw should, be. fet, aside. ; 


ebah C4. fs tho ots, tihi’ >i 


‘at te 


"On thé’ othier ‘hind, the Fespongents. ‘contend, Dia what 


ever’ might have ‘been the position. ‘under the, Ordinance, the 


y a3? 


sübseqüerit Aniénding Áct of 1953, by providing in section 8 
that section 28 of the Old Act of 1949 “ shall be omitted," has 
struck at the root, of the, appellant's claim and, further, that the 
appliéátión must also fail on the ground, that the applicant had 


no locis standi to, make the same because. of, the transfer of. his 
‘entire ‘interest in the disputed holding., sometime betore the 
filing of the said ‘application. 


hod: n c8 
EL 


I shail take up first. 'the Tespondent' J tee td objection. which 


relates to the question of locus standi. "The application, as I 
have already said, was made on the 18th September, 1950, but, 
prior, to, that, thg applicant had transferred, his entire interest in 
the ‘disputed holding. to one Kumari Dassi bya Kobala,, dated 


he ‘bth May, .1950, and registered on. the 12th August, , 1950. 


it is, accordingly urged that, on the ‘day, he applied under sec- 


‘Gon 38 of the Act, he had no interest.in the disputed. holding 


and had. thus no, locus standi to. make the, said. application. vic 


must necessarily, therefore, fail. . 


i PAN s edt abe pes E org 


In considering this. question, of, locus standi, it must,be re- 


zs lai 
membered ‘at the outset that the statute in its relevant part 


merely provides: 


" 


fois "o, Cheap ge I 
E ‘Where any decree e unus bon " for the; Recovery 
ot possession, of any holding from a thika. tenant. ‘has. been 
"made before the comimencement . of this Act but the- _ posses- 
sion of ‘such. holding. has not been recovered from the, thika 


tenant by the execution of such, decree: TE the 
Court by which the decree Stute NA | . Was made may, 
- Àf it is | of-opinion ‘that the decree "Ea 2 Ga is not in 
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_Dilwar. Sultan 
V. 


,He jKeshab , Chandia 


Mukherjee & ors. 
P.N. 
Mookerjee, J. 
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cohfirmivy with any provision of’ this ‘Act, other ihan sub- 
s Béctiom. (1)" of section 5 Or section 37 rescined, the 
*'dedee o. V7. à" j 
MEUM p wu cd xe w- DUE 
* 
"Prima facie, tlie statutory requirements underlthed above 
are satisfied in this'case and there is nothing in the statutory 
language to make the section quoted inapplicable merely because 


+ * 


Y 
- 


yy 


the tenant has transferred the holding. Remembering this, I^ 


proceed to consider the respondents' argument and it seeins to 
me that, on general principles and in thé context of the particular 
statute, as set out above, there are two obvious answers to that 
argument. 


mi "n t 


It is true that the applicant had transferred the disputed : 


‘holding before the filing of the application but it cannot be 


‘denied’ that he was under the liability to make good transler and 
in default to suffer damages. He had also liabilities under the 
decree e.g. for costs. It thus appears to me that notwithstand- 
ing the transfer of the holding he had sufficient interest to en- 
title him to apply under section 38 of the Act for rescission of the 
decree i ja question. 


e 


t 


"It Seems to ‘me further that under ‘Section 28 of the Act 


the Court can act sio motu and no application | is necessary 
tO set it in motion. The appellant's application, 15, therefore 


in the ilature “of an information inviting’ the Court's attention 
to certain facts on which it may, if it thinks fit, take action under 
the section. In this view too no question of locus standi of the 
applicant appears to be material. mE 


1, accordingly, overrule the second point, raised. by the res- 
pondents. 


On the other point too the decision must be against the 
respondeiits. ‘It is true that they have the decision of Chunder J. 
Jogial Chameria v. Atul Krishna Laha (1) in their favour. 
But that decision has since been overruled by a Division "Bench 
of this Court vide, Deorajin. Debi v. Satyadhar Ghosal 
(2). In this latter case, it was held by Sen, J. and myselt 
that in regard to proceedings, pending | on the date of the 1952 

(1) (1958) 57 CW.N 566 , —— "' (s) (1953) 58 G.W.N. 64 
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Ordinance, the rights acquired by, a thi ika,fenant, under. section: CIVIL.» 

28 Of the Thika Tenancy . Act 1949: read with the,said Amending ; 

Ordinance “of 1952. ha not ,been taken away by the Amending, "5 

Act id 1983. Ne, rejected. the’ argument, that, there: was ithe. Dilwar Sultan 
necessary contrarye | intention, as required, by. section, 8 of. the v. 


Bengal General Clauses Act, in n, the proviso ,to, section ;1(2), ot;Eeshab Chandra 
PY i NIAE: i Mukherjee & ors. 
«this mending Act which by section, 8, “omitted or repealed the, 


oldwwection 28., We gave | two broad reasons for, our view, viz. (1) : p. N.. 
that, properly read, the proviso, even on its. own, language, could., Mookerjee, J. 
not affect such proceedings under section 28 of the Act of 1949 
adversely | to a thika tenant; in other, words., the ‘omission. or re- 
peal of the said section 28 of. the old Act of.1949 by, section. 8 ot 
the, ‘Amending Act of 1953 would, not, affect such, “proceedings . 
whith would not abate by, reason of such ‘repeal but, would .con- . 
tinue, under ‘the Act of 1949. as, otheryise amended by the said. 
Amending Act of, 1953}, and (2), that, in, any event, in relation 
to ‘the above pioceedings. the proviso | would. be ambiguous, that, 
is, capable of two interpretations, one favouring the. continuance 
of ‘such’ proceedings and the other stifling them or causing them, 
Lo ‘abate and, as the former, was. in consonance with ihe intention, 
of. ‘the Amending Act it was preferable, to: the other. possible. 
construction, and ‘queht to ‘be allowed to prevail. , We, definitely., 
rejected, the, view, that. the. ,proviso could, | ibe construed only as, 
envisaging automatic abatement or extinction, of. all proceedings 
under section’ 28 of the old Act by reason. o£. the omission or, 
repeal of this, latter section and we also pointed out that there 
was nothing in law to preyent us from ascertaining, the. intention 
of the Amending Act to resolve the statutory, ambiguity. or from 
giving effect to it in the construction of the said- proviso. , , 

l i i have heard nothing ï in, this case which even tends- to show 
that wew ere, wrong.on the earlier. occasion or casts any doubt 
on the correctness of the view we then expressed. , Speaking for 
myself, I Have’ never claimed infallibility for my views and it a 
prima facie. case is made , ,out for reconsideration I shall never 
hesitate to lend my helping hand in the. matter so that any error. 
committed by me may be, suitably, rectified, in accordance with 
law. In the annals of this court, Anstances may be found, where 
judges | have ‘reconsidered , their views on particular. points, of law, 
once they. felt. ‘convinced that, the, matter required , further, con: 
sideration, On occasions they | have superseded . heir, own.earlier b 
views and overruled themselves. . That tradition is worth emulat. 


Yt toy ` 1 edil 
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Crib * mpane Never consciously would 1 allow: it to suffer in my hands. 


If, ‘therefore, 'F had’ felt any ‘doubt as to he correctness of our 
decision! in the case of Déorajin Debi v. Satyadhan Ghpsal. 
Dilwar jc Sultan: (+y) I would have: referied this ‘case’ to thé Division Befich either 
v. to‘liave a‘ reaffirmation of our view by another Bench of this. 
aan b Court ‘or ‘to have’ it reversed" and the point finally ' settled’ “By a a 
bi Full Bench’: P have hówever, as I have already said above, no ^ 
PUN. reason! to döubt the 'correctriess ‘of that decision. I, accordiffel, 
Mookerjce, J. overrule the: Ra ponaents ‘second’ contention. 


me | r t 
ic E Qa; n r` 2 
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It was not ‘disputed’ before ihe that in view of the Amending 
Aict of 1953, the ‘Appellant | was a “hika | tetant.” The respond: ' 
ents"!decree for ejcctment Was, therefore, d^ decree: for récovgry 
of possession against a thika tehànt'as contemplated’ in section 
28'-of the Act of 1949. ` Admittedly also, the ‘decree was. made 
before’ the’ commencement of the said" Act and" possession had 
not beer recoverc? froni the “thika tenant” iri ‘exectition therc- 
of. ‘That being so, the’ Court by which the décree was made 
may, if itis of opinion: that the decree was not in conformity 
with any provision of the ‘Calcutta ‘Thika "Tenancy Act other 
thám sub-section’ (1) of section '(5) or section’ 27, 1 rescind ‘the 
deċiee and” that question has now to be considered. “It, is in: 
evitable, ' ‘therefore, | that this ‘case should ‘go’ back to the trial 
court for a determination’ of the said’ question and'a final decision 
on such determination” in accordance with law.  ' 

, ‘eo BAN 

While 'remanding the case, as above stated, I deem it neces- 
sary; in the circumstances of this case, to givc one or two general’ 
directions. Under’ section 28" the Court has a discretion in the 
matter of réscinding'a decree. This is indicated by the use ot 
the word “may” by the Legislature. I do not think that that 
word can properly be construed as “ shall" having regard to the 
schemé and structure of the’ section’ and the context in which 
the word “ may "lias been used? No doubt the discretion of the: 
Court has to be exercised judicially' after taking intó considera- 
tion: all the relevant circumstances but there is no element ol 
compulsion in it. In dealirig with this case on remand the trial 
Court'will have regard''to this aspect' of the matter. In exereis- 
ing its"discretion' under section 28 of the Act the Court will 
also’ take' int" cénsideration the legal effect of ‘the transfer madg 

; ' (2) (1958) 8'CWN. 64. >e 


VQL. 93. ] HIGH COURT. 
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by the Appellant in favour of Kumar Dassi in the light of section 


6(e) of the Transfer Property Act-ahd'fór the purpose it will 
add the said transferee as a party to the pien proceedings and 
if PE so desire allow: her to become'a co-applicant so that the 
rights of the different parties in regard to the disputed property 


may be settled éfce for all abd: put Gi a! Sire ‘arid ‘firm ‘footing. 
» thick vni 


I, accordingly, allow this appeal in part, set aside the orders 
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De the two ‘Courts ‘below ahd send back’ the-cdse’ to the trial ‘court’! 


tor. a ‘final decision in Accordance With" dw in the light of “the 


Ja". cel LA sei 


directions, given by me and, the ol bservations I have made a above. 
è b NT y Fy "V s 


In the circumstances of this case, I direct that the partics 


f will ‘bear their Swi tosti i this Court ‘as! also nithe two courts ' 


4 ` : 

below Bits Ux I Medea c) Bob, L4 ake ral Cea ds [ivt kd asus dea thy Ilt: * nd cU 
Nes it P od arta, slip èfa s sch ' taj 1 d* da, AS LI "M, Meis ete itid EC ‘ it, 
taalo, IH t Es uf ni 5 orat fa rh ej Aefa fee * st + t 


In view of the order passed in the Appeal, no order 15 neces- 
sary on- “thé: alternative application under-section;.115 of the Gode 


an Ld 


ig fet, -aa lh. cio 03 C ges ]; sj ua ait 
of Civil Procedure. :^ d jd. oy 
4 ^i] th, S d paha . . HL ALA 4 po’ a ast dy ote a bags ae o. 
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Will—Probate—Caveait—High Court Oniginal Side Rules, Chapter 35 .Rulgee 

Az T Affidavit in. support. of, caveat must disclose the legal grounds. of 
“ objection’ to the grant of the probate—Probate proceedings, what is ‘de- 
cided in—Caveat, us natüre—Questions of title, 1f can be gone- into. in * 
IA DIBeccorgs, 


February, 26. > 


* 


l ' T 4h 
: Under, Rule, a5 of diat 35. of the Original, Side, Rules, the caveat | 
must be supported, within 8 days of the lodging of the caveat, by an afhdavite 
which shall first. state the right and interest of the caveator and secondly the 
ground of the objections to the application for the giant of probate 
AME EE "DX ' E x 0002 d 
JJ The only. questions germane for the Court to consider at. the time of.. 
making the grant of the probate of a Will are questions relating the (1), 
testamentary capacity of and (2) due execution by the testator i.e. (1) phy- ` 
sical and mental capacity such as inter alia appreciation of what is being 
done, sanity, duress, undue influence, fraud and‘ (2) such considerations 
inter alta as signaiure or thumb impression to the Will, its proper execution 
and attestation. e 


A caveat is not a notice to any particular person nor does it comemnce 
litigation noi institute proceedings but is a notice to Court. 


Durga Pada Bera y. Atul Chandia Bera (1) referred to. °- e .. 


A probate is in the nature of a certificate of the Court stating that the 
last Will of the testator has been proved and that the person who 1s granted 
the probate usually the executor of the Will, shall administer the property 
and ciedits of the deceased concerning the Will and it neither settles construc- 
tion of the provisions :n the Will nor does decide questions of title to fhe 
properties covered by the Will, | 


Kasi Bai v. Gobinda Lal Macker (x) approved. 
Application for discharge of a caveat to the Will filed by the 


executrix Sm. Basana Dutt. . . 
* Suit No. 457 of 1953. ° : 
* Application in re: Suit No. 457 of 1953. 
(1) [938] LL.R. 2 Cal. 75. . . 


(3) [1949] LL.R. 2 Cal. 88. sod 


Vor. 93.]' ^ cili COURT. | | 191 





The matérial facts will appear from the judgment. . Civi. 
79. ‘Majumdar for the Applicant. - ^" . = 
° i 1954 
e 5. N. Goraï for the Respondent. `° ; | 2 dn the Goods of 
The judgment of the ‘Court was as follows: — < Nanda Lal Sett 
s l re ) 


|. * P. B. Mukharji, J.:—This is an "application for the dis- February, ide 
charge of a caveat to the Will of Nandalal Sett,- deceased, under 
Ch. 35 Rule 27 of the Original Side Rules of this Court, The 
application is made by Sm. Basana Dutt, the sole executrix and, 
trustee of the last Will of Nandalal Sett deceased, dated the 26th 
December, 1952. The applicant applied to. this, Court on .the 
pin December, 1953 for ‘the grant to her of the. probate of the 

illeof Nandalal Sett. The caveator is Gobiņda Lal, Sett, a 
brother's son of the deceased testator who filed. „his affidavit in., 
support of his caveat on the end J 1954. 

The reason why the caveat is sought to. be, discharged 15. 

that, thie affidavit in support of the caveat does not disclose wai 
grbunds of objections to the grant of probate. 


Under Rule 25 of Chapter ii 5 of ‘the Dia Side Rules the 
caveat requires to be supported, within eight days of the lodging 
of the caveat, by an affidavit which shall state first the right and | 
interest of the caveator and secondly, the grounds of the objec- 
ons to the application for the grant of probate. The caveator 
in' his affidavit has disclosed his right. and interest as an heir of. 
the testator Nandalal Sett, But the other requirement ot Rule 
25 of Ch. 35 of the Original Side Rules about the grounds of the 
objections to the grant of probate is, it is contended, not satis- 
fied, by the affidavit. in support | of the caveat. The only ground 
shown is, in paragraph. 9. of the affidavit of Gobinda. Lal Sett-in 
support of the caveat affirmed on the 2nd January, 1954. The 
ground is taken in these terms: — ae oe x 

° “dn the circumstances dorea and in the interest of 

, justice, I submit that.the probate should not be granted to 
: — the said Sm. Basana Dutt i in respect of- the trust fund and/or 

‘properties declared and created by, Prosanna Kumar Sett in 

his Will, dated the 11th November, , 1915, but the same 

‘should be granted to me gs heit of Prosanna Kumar Sett.” 


a D 


s 
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To appreciate this objection a brief account of the family 
history isésséntial. —Prosanna Kumar Sett, a predeceased brother 
of the testator Nandalal Sett, ‘had!made' hi$ Wil on’ the 11th 


In the Goods of November, 1913, the probate of which was granted on the 25gh 
Nanda Lal Sétt : April, 1917 to the widow of Prosanna as the executrix and sole 


bands te 


ay "std 


P. .B.. 
Mukharji, J. 


beneficiary thereunder.’ “Prosanna by ‘his Will treated a trust 
of his ced properties for certain charities . with power (b 
her to appoint a trustee! She died: without appointing a trustee 
and thé téstator 'Nandalàl' Set as the sole, ‘surviving brother and 
revérsiorláry héir, applied” fór ‘and Obiained from this Court 
Lettérs of ‘Administration de ‘bonis. non in respect of Prasanna’ s* 
estate: A he’ testator Nandalal sett by his Will appointed. the | 
applicaiit as the trustee of "tlie trust’ fund created by. Prosanna. 
Thé téstator claimed to do 50 by virtue of bis position as Ad, ° 
ministrátor de Bonis non and ih ‘fact; the testator says in "his 
Will “as” such ‘Administrator as ‘aforesaid, I am now the sole 
trustee of the said ‘charitable trust and competent to appoint a 
trustee to succeed me in that office on my death.” The testator 
Nandalal d by liis will appointéd the applicánt; his grand. 
daüghiter, ' not’ only the sole | executrix of his estate but also 
appointed the applicant’ by clause 11 òf his "Will the trustee ‘of 
Prosanna’s Will, dated the 15th proved 1913. 


ibi eia bw Dor C 
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"According" to the’ affidavit “i in support of the caveat the, 
caveatot Gobinda Lal Sett’s case in that i in ‘the Will of Prosanna 
Kumaf Sétt, dated the aith November, 1913 no. provision was 
made Tor thie Appoititment of a irustée or (rustees andetherefore,* 
thé testator Nandalal Sett’ had no power Or ‘authority, ek press or 
inipliga,* to norninate arid. appoint" Or cOnstüte a trustee or 
trustees and'i in- vaný e event any “such a pointment Or nomination 
by the testator’ Nandalal Sett i in his ir ‘datéd the 26th Decein- i 
bér, 19 58, isin Čontraventiòni ‘of the thust “declared by Prosanfia 

and as Such bad, ‘illegal, inoperative ‘and of no “effect. In fact: 
the dllegation is made that tli lestator Nandalal < ‘Sett, déceaséd;' 


committed a breach of Prasanna's trüst by appointing 'the áppit- 
cant a purge of the trust fund created by Prasanna's Will. 


re) VG. is BL eas bie Cee a pug Xp ue o a e EET en a 


at 


o pH my opinión the whole of this affidavit in support ef tha 
caveat” miscoricéives étitirely the scope’. and function of” án afda- * 
vit’ in support € Gt the’ caveat required by the’ Rules of this ‘Court 

tö E “ thé! grounds ' of he Objections.” | The présent appli 


teet e pau 000b t a n9 UC 


- hd et 7 
Vor. 951: ac o HÍGH COURT? 07s 


cation is for probate, of the win of Nandalal. Sett, dated the 26th- 
July, : 1952. „The grounds, .of objection in support of a.caveat. 
against, this Will Have to disclose materials to show that probate. 


sRould not be granted, to this Will: In other words, such an 
affidavit to ,Support ; a caveat has to show that that Will was: not 
duly or lawfully executed. as a Will. The only, questions ger- 
niane for, the Court to: ‘consider at, the time of making a grant 
«f the probate of a Will are questions relating to the testamen- 
tary capacity of the testator whose Will has to be probated and 
the due execution of that Will by the testator. Questions of 
testamentary capacity will, obviously cover. considerations of 


physical and mental capacity such.as inter, alia appreciation of. 
What is being. done, sanity, duress, undue influence, fraud, and. 
Questions. of due execution will include inter alia such consi- 


derations as signature or- thumb impression of.the testator to the 
Will, ‘its, proper. execution -and attestation. . They are grounds 
o£ objection to the grant of probate; | 


- 
|| / 5 * ti 


al 


p i er o n 
"- A -caveat is CN a — given -by a.person having. or 
asserting, an, interest in the estate of'the deceased’ against the 
Court issuing any probate without notice: to the .caveator. . It 
is. essential to. gbserve here that a caveat is not a, notice to any 
particular person but is a notice to. the Court. not to allow pro- 
ceedings to be taken in. the.matter of the. Will of the deceased 
without notice to the caveator. It does not commence litigation 
apr, dogs it,institute proceedings. The whole object of the caveat 
is to prevent the: issue of any ‘grant’ without notice to: the 
caveator.. The main purposes for. which a caveat is -entered are 
to give time to the caveator to make enquiries and to obtain 
such information as may, enable him to. determine whether or 
. noś there are grounds for his opposing the grant or to give him 
an opportunity of raising any question arising in respect of the 
grant.of probate: or to enable. the caveator to..apply, for an order 
that.the sureties to the administration, bond -shall justify or as a 
step preliminary toan action er to the issuing of citation. . That 
is how thé learned Editors of the 19th Edition of Tristram k, 
Coote's Probate - Practice state the;law at page. 387. The form 
eof, a..caveat under, the Indian Succession: Act as provided -in 
Schedule ;5. thereof under, Section, 284(4) of, that Statute, or the 
form of the caveat.in the, High Court as- provided in Form 12 
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under Rule 24, of Chapter 35 make it abundantly clear that 4 . 
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CP;L:. caveat.is nothing more than a warning. "The forth of the caveat 

T either under the Indian Succession Act or under the Riles of: 

the: High Court does not- stipulate that grounds of objéction 

Iri the. Goods of should be stated in the caveat. Under the procedure laid down 
Nanda Lal Sett in the Indian Succession Act nothing follows upón the filing of 


j a cavcat except that the caveator becomes entitled to notice’ 
P. B. before the grant, the object being Hab he gets an opportunity’ 


Mukhaxji, J. to appen and contest the grant. 


Y 


There is no procedure under the Indian Succession Act 
- requiring an affidavit in support of the caveat to disclose thé 
grounds of. objection to the grant. ' This is where the Procedure» 
relating to grant of probate in this High Court is different froni 
that under Indian Succession Act. Under the’ Rules of the 
Original Side of the High Court the caveator has to file an 
affidavit which must not only disclose his right and interest in 
the estate of the deceased testator, but also thë grounds of 
objection. "The penalty for not making ‘the requisite affidavit 
within the time specified by the rules is discharge of the caveat 
itself. If a proper affidavit disclosing the right and interest of 
the caveator as'well as the grounds of objection to the grant is 
made in support of the caveat within the time laid down, then 
the next stage is reached by marking the matter as a “conten- 
tious cause" where the petition for probate is regarded as a 
plaint and the affidavit of the caveator as written statement ande 
the “contentious cause" is thereafter heard as a' suit. The 
matter comes up before me before the stage of being a conten- 
tious cause. ` It is said: that before it is marked as a contentious 
cause, the caveat should be discharged on the grounds that’ I 
have already stated. - 
'. '" What is'attempted' to be done in this case is not to say that 
the testator’ had no testamentary capacity to make the Will or 
thát in fact it ‘was not duly executed, but only that a particular 
ana in the Will of Nandalal Sett cannot be given effect to 
as being ‘in breach ‘of trust created: by Prosanna. That. is the 
only ground disclosed in the affidavit in support of the caveat. e 
Tt is not, in my | view, a: ground’ of objection at all to the grant 
of probate. of the’ Will of the testator Nandalal Sette It is at 
- best an objection! about the construttion of that provision in the 
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Will, of the testator , Nandalal -Sett and. its effect. ‘That ds. not a Givi., 
god on which the probate of this: Will; can: be refused... : se 


+ 
4 t 





" Mr. ‘Majumdar. har relied on TN adin in Durga Pada In ‘the Ge Goods of 
Bera -a Atul Chandra Bera (1). That is a Bench decision of this -Nàrida Lal Sete 
Court «where, the’. well-known, „principle -is laid down. that the (Décéaséd) 
grant of probaté is decisive only of the genuineness of the. Will 
and of the right of the person to-whom the ‘grant is made-to MuBharji 

"represent the estate. Such grant is no.bar.to the. determination 
of any question of title or to a suit for construction of the “Will. 
.Misconception of,what the probate of a Will means.is frequently 
.the cause of a good deal.of confusion about the..procedure in 
respect, of; probate., What is after all aprobate. of. the Will? 

. Ihe probate of a Will is in the nature ‘ofa ‘certificate of the — - 
‘Court stating first that the last Will of the. testator ‘has been 
proved before the Court and secondly, that the administration 
of ithe, property and credits of the deceased and in any way 
concerning his Wil] is granted,to a, particular individual, usually 
the executor in.the. Will, coupled with a record.of an under- 
taking by. sueh grantee, of.the probate 'to administer the estate 
and to make a fall and,true inventory of:the property and.credits 
of; the. deceased, and exhibit the same in Court within six months 
from; the.daté;of the grant,or within such further time as the 
Court may:from time, to ,time-appoint-and also, to render to.the 
Count a.true account, of such „property. .aüd. credits. within one 
M iod from such date or within such further time as the Court 
* may Prom time to time appoint. The probate does nothing 
more. „it neither. settles, construction of the provisions contained 
An. the "Will.nor decides questions of title. to the properties 
d the. Will.. A very recent decision on ‘the: Original 
Side, o f this, Gourt is ‘Kast Bai v. Gobinda Lal Macker (2), says 
after a! meview: of authorities, both English and. Indian, that in 
probate proceedings it is completely outside the province of a 
court to determine any question of title to the properties 
covered by the Will or to construe the provisions of the docu- 
ment sought to- be iprobated. except for the limited. purpose of 
.determining its dispositive effect. 


. (o4 xs 7 ep 3: TE ee 
© Q sakal 1 Cale. ys. 
o uc Pa Bet So qs vg oer ut 


(2) .fi949]. ALR. a. Gale Ba i 
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Therefore, in that view of the law; the opposition on behalt 
of the. caveator that the interest of the trust fund created, by the 
Will of Prosanna will be in jeopardy cannot be sustained as a 


„In the, “Goods of ground for.refusing the probate of Nandalal's Will, nor the coa- 
Nanda Lal Sett tention that the testator had no power to appoint a trustee can 


(Deceased) 
P. B. 
Mukharji, J. 


be regarded as at all a relevant question at this stage in deciding 
whether probate should be granted or not to the Will of the 
testator. Nandalal Sett. The caveator's interest, if any, is not in, 


danger by the grant of this probate. He ‘has every remedy 


either by way of a construction of the Will in question or by 
way of-a suitor any other appropriate proceedings to protect [he 
estate of Prosanna Kumar Sett which he is supposed to be anxious 
to'do. But that is no reason why this Court: should not grant 
probate of the Will of Nandalal Sett, which is the only quesgion® 


DELON the- Eom on this application at this SEC t 


t. 


For ieee reasons I am satisfied that the affidavit filed in 
support of the caveat in this case does not meet the requirements 


"-of .Rule'25.of:Chapter 35 of the: Original Side Rules of this 


Court in so far as it has failed to disclose" grounds of' the 


objections to the-application." Such affidavit is, therefore, not 


in ‘compliance with Rule 25 of Chapter 35 of the Original Side 
Rules. : The. consequence of the caveator's failhre to file an 


" "affidavit-in compliance with Rule 25 is discharge of the caveat. 
itself'as!provided in. Rule 27 of ce 35 ot the SH Sige 


pues 


others will, ieee bean ORE discharging the caveat 


ud granting probate of the Will of ‘the deceased testator 
"Nandalal.Sett to the. applicant. As the entire opposition on 


behalf of the respondent is misconceived in law, the respondent 
must.pay the costs of this app ene which is certified for 
counsel. | ; 


> :.B. Chatterjee: Solicitor for the Applicant. 


- w 
* , e 
» LJ 


B. N. Ghosh: Solicitor for the Respondent. 4 


^ A 


S.C. Caveat discharged and Probate 
-of Will granted with costs. - 
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Workmen's, Condesa Act. (VIII of 1933), Sccttons: a(1y (ñ), 3(2); 3(3) and 
3(4), Schedules H and III—Factories Act, 1934, Section ‘2, Clause. (g) 
factories Act, 1948, Section 2 (A) (iv) and Section 1207 The Repealing 
and Amending Act, 1950, Sechons 3 ‘and 4— General Clauses Act, 1897, 
Section 8. i ; 

Ses dk. SA e SOM Oy» T ox 2M Waaa Otium dus 
The appelant was held to be a workman, being an employee in”. manu- 

facturing process ' as defined in the Factories, Act of 1948, distinguished 

from the Factories Act of 1934- „Section 8- «of, the General Clauses; Act was 
considered along with Section i20 óf the Factórles Act of 1948 and Sections 

8 and 4 of the Repealing and eneng no ps 1950 in this Sane Rot 

pE re " rs diy dirt 
The ordinary noton of an injury by accident is that it means physical 
harm, caused to a, workman by a sudden, mishap which. .was. not, expected 
by. him, but ‘Section ; 3(8) ot the Workmen' s Compensation Act, extends the 
m 'to certain diseases ' ‘as well The ‘relevant “diseases are set out in 

Schedule III- wheré they’ are specified ^ as peculiar, “respectively, ' to certain 

types of employment. Section 3(2) -in ‘substance also providés' that, ‘if a 

workman is employed in the performance of certain kinds. of duty and 

he contracts a disease, which 1 specified ın Schedule In. as s peculiar. to such 
éhiploymgrit,, | he will not “be required, to prove by. evidence: that he has 
suffered an injury by’ accident! alising out of‘ and in the course of his 
employment, but^m injury by accidént shall" be presumed ‘and ‘it ‘shall also 
be :presumed !to. have arisen out. of. and in “thé ‘course of the! workman's 
employment, although the, latter presumption.is rebuttable’ ;by the employer. 

What .sub-sections (2) and (4) of Section 3, read together, mean appears 

to le that, il a workman claims compensation ; on the basis of án occupational 

disease; he can succeed and get ‘the benefit’ of the presumption provided for 

in Séction g(a) ‘only if the disdase'is one of those mentioned in Schedule III 

and: is.:connected: with his employment in the. manner ;therein™ indicated. 

But, if he cannot, bring. himself under Section -3(2) and. the ‘Schedule, he 

must prove affirmatively. some wound- or injury and also. that such wound 

or "imjury lef to the ‘disease as a ‘consequence, í 

^ r Procés’ i a continuous “and regular action or siciéssion. of. actions 

, taking | ‘place: of carried ` on: in a definité manner. Tt is ‘not ‘one of the re- 


'* Appeal’ from. Original ‘Order’ 14 Of 1953 ‘against ‘the Order of M. N- 
Gán;. Esq? "Commissioner fof Workmen's Compensation;~ “West” Bengal -i “in 
Claim Case ‘No. 575 of 1950 dated the 16th of! September, ids. es 
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quisites that the “activity ‘cohtemplated by the word ‘ process’ should 
involve some operation on some material in order to its conversion to some 
particular state. The word ' process’ thus does not exclude its application 
to handling." If an employment, consists not merely in the handling, of 
lead but in handling involving the use of lead or any of ifs preparations, 
such use being any kind of use, it must be held to je an employment 
within Schedule III. 


Appeal by. the Applicant (workman).. 


. 


Application for Compensation. by a workman under the 
Workmen’s Compensation -Áct. 


- Phe material facts will appear from the judgment. ` 


Nalin Kanta Mukherji with Jnan Chandra Ro) for thé 
Appellant, 

: Binayak Nath Banerjee with' Anil Kumar Sen for Dwijéndra 
Nath Mukherjee for the Respondent. 


i e 


"The judgment of Court was as follows: — 

.-Dhakravartti, ‘C.J. :— This appeal involves a question öt 
fis impression under the, Workmen’s Compensation Act which 
a pure question of law, arising out of facts ifow. accepted by 
both paries The facts ate-as, follows. 

The «appellant, Khuda uke was s employed for a long time 
in a printing press kept by the ‘¥espondent, first ,ufdef à cdm 
tractor and then. since October, 1948, directly. After putting in 
over forty years of service, he. found himself a total wreck. and 
unable to work any longer. He first abserited -himself ffom on 
the 26th- of January, 1950 and did not rejoin.” The capacity” in 
which 'he workéd' in the press was that of an impositor and his 
dinties were that, after the matters to be printed, had been set in 
type On a: linotype.machine, he took the types and arranged. tiem 
so as;to- make up-a form and then fixed them-up if a frame or 
chest. “It has beth found that lie is suffering froin chronic Iéad 

oisoning and it has also béen found that he còntiàcted the 
ense by having had to handle lead in the course, of. his employ- 
ment. The disability which the disease, has brought ọn him is' 
permanent and total During his employment, bis DE were 
Rs. 60/- to Re, 760/ per month. P eom 


VoL. 98] 2o. (MIGH COURT. : 

On. the 26th, aaa aia: the, appellant, applied for cont 
pensation under the: Workmen’s Compensation: Act for personal 
injury. by. acqident.¢ The. application did: not state under what. 
seftion of, the Act.it was made but it was. clear from, the, nature. 
of the application, that, the appellant: was, making- a case under 
Sertion 3(2)-of the Act and: that he. was pleading-an occupational 
di$ease, — as ene ta. his nee in Pan B of 
. Schedule IIL.. MP 4 ; a 

BE LE er CES NS "^ ug qu ` 

The Commissioner has found that the appellant was a 
workanan. within. the meaning of Section: 2(1), (n) of the Act, 
read- with; Clause- (ii) of Schedule.H. Yet and in spite:of finding 
that the; appellant had suffered the personal. injury, of lead: 
Poisoning, arising, out of and in the course of his, employment, he 
has, dismissed the claim in the view that.in Schedule HI of the 
At, the: disease. of: lead, poisoning had: been specified, as peculiar 
onby to. employments which. were processes involving: the use: of 
lead,;.buft, net also. employments, which . consisted: in the, mere 
bandling:of lead. In, the Commissioners view,, the Schedule. 
fade; a clear distinction, between handling and» process; and since; 
the appellant's employment could. not.be called.a process, he 
was not entitled! to succeed, undey, section 3(3). The appellant 
did: not acceptthat, decision and has peus the: een — 

The principal question involved in the abd di is 
whether op'- the true construction. of the relevant. entry in 
Schedule El, the view taken. by the Commissioner, was right. 
But: before ‘taking: up that. question, 4..point rajsed. by the, res; 
pondent, Mr was not ERI in. the' Court: below;, d be, dis: 
aile of. T ; iud it 

"enr TE af b. a A L 
, . It was contended that ihe appellant was, not e even a work- 
man and that the Commissioner. ‘had found him to be one, by 
wrongly appljing the: definition of ,' manufacturing, process | as 
contained: in. the. Kactonies Act of 1948, whereas it,,was. the .de- 
finition ithe Act of 1934 which ought to have been: applied. 
Clause. (ii) of-Schedule TI of the. Werkmen’s..Compensation Act, 
6 to iquotei only, theimateriali part, defines... workman’ as. a perso 
‘employed «im any: ‘premises where in ..* ;*. * on any, one 
day: of the: preceding twelve! months,, ten, or, more; , persons have 


Meen employed: iw any ‘magufacturing : process; ag defined. in. 
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Clause (G) of section 2 of the Factories Act, 1934." It was'con- 
tended that. the definition of " manufacturing process" in the 
Factories Act of 1934 did' not contain clause YIV) of the present 
definition which speaks of ^ printing by letterpress, lithography, 
photogravure or other similar work,” and thérefofe the appellant, 
who worked in a printinj! press could nót be said to have been 
employed at'a placé where a ' manufacturing process’ within’ the 
meaning of the Factories Act of 1934 was carried on. He was, 
therefore, not entitled to be regarded as a workman. 

Wo. d ah, TONG Root dhe EEE gi 

In my'opinion, this cohtention' is plainly unsound. The 
Factories Act of 1944 was repealed and re-enacted by the Act of 
1948 and therefore by virtue of Section 8 of the General ‘Clauses 
Act, ‘references ‘in the Workmen’s Compensation Act to thé Act 
of 1934 must be construed as references to the Act of- 1948. 
There is’ nothing from which a different intention ‘appears. 
Had: the: Workmen’s Compensation Act been -amended -after 
1948’ and had: the reference to’ the Act of 1934 yet remained, 
there would be reason for saying that it! was the Act of-1934 
which “Was ‘intended to be regarded, but’ there has been no. 
amendment of the Workmen's Compensation Act after the 
Factories Act of 1948, nor is there any other indgcation that the 
new Act'is not to be read for the old as required by Section 8 of 
the General Clauses Act. ; 

AS against these’ considerations, it was urged that the Fare 
tóries Act of 1948'was not repealing and amending Act, but was 
an Act‘to consolidate and amend the: law relating to labour in 
factories as the preamble showed, and: consequently, section 8 ol 
the General Clauses Act could not apply. That argument. was 
founded on a misconception. Section 8 of the General Clauses 
Act does not require that the later Act, repealing and re-enacting 
an earlier Act, should be a repealing and amending Act. All 
that it requires is that à- Central:Act should repeal and re-enact 
a former enactment? To that it was replied that even the repeal. 
of the:Factories Act of 1934 had now, disappeared .b&causesthe 
repeal was effected by section 120 of the' Act of 1948, read with a 
table "of enactments therein set out, but by the Repealing and, 
Amending ‘Act of 1950 the.table of repealed enactments had 
itself been repealeds : With the table gone, the operative words 


; of section ` 120 of the Act of 1948. had been left without any 


Vol 9$.] . — HIGH COURT.: 

content and the Act had been reduced to a purely consolidating 
and amending Act, repealing nothing. . The Act of .1934 could 
no longer be said ® have been repealed or, in any event, the 


Act of 1948 could no longer be said to have repealed and re- 
enacted it. . 


es. > NEC n M; od: "3 

' This conteuuon was based, in my view, on a mistaken notion 
of the scope and effect of a repealing and amending Act. Such 
Acts have no legislative effect, but are designed for editorial 
revision being intended only to, excise dead matter from the 
statute book and to reduce, its volume. , Mostly, they, expurgate 
amending Acts, because having imparted the.amendments to the 
main Act, those Acts have served their, prupose and have no 
further reason for their existence. At. time, inconsistences are 
also removed by repealing and amending Acts. The only object 
of such Acts, which, in England are called Statute Law Revision 
Acts, is legislative spring cleaning and they are not intended to 
make any change in the law. Even so, they are, guarded by 
saving clauses drawn with elaborate care, of which section 4 ol 
thè Repealing and Amending Act of 1950 is itself an apt illus- 
tration. Besides providing for other savings, that section says 
that the Act shall not affect "any principle or rule of law 
* * > notwithstanding that the same may have been 
* * * derived by in, or from any enactment hereby re 
pealed." The principle of law derived from, the repeal by 
sgction. 120 gf the Factories Act of 1948 of the Act of 1934, name- 
ly, that references in other Acts to the Act of 1934 should be read 
as references to the Act of 1948, is thus not affected by the Re- 
pealing and Amending Act of 1950 which repealed the operative 
part of section 120 of the Act of 1948. From another principle 
also, the same result follows. The repeal of the repealing section 
of the 1948 Act could not. have the effect of reviving the Act ol 
1934, repealed thereby, and, consequently, since the repeal of the 
Act of 1934 continued to subsist, section 8 of the General Clauses 
Act continued to apply.. The Commissioner was therefore right 
in, applying* the definition of ' manufacturing process’ contained 
in the Factories Act of 1948 and also right in holding on the 
basis of that definition that the appellant was a workman.. 

k Proceeding now to the principal questionein the appeal, its 
(lecision rests upon, the true, construction of section: 3(2) of the 
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CIviL. Workinen's Compensation Act, read with’ the first entry ih the 
Hen colunin of Part ve of Schedule iI. 








1954- P 
gram l ta e t 
Khuda Bux It will be useful tò see first, and broadly what ‘the ewo pro- 
v. visions do. Broadly speaking, section 3(2) enlafges thé cóncept 
Renee of an injury by accident and gives the work mag the benefit off a 
2 i i It pee as follows: — i | . 
c. J. | a Ir a Work employed in any employment specified 
Chakiavaitti, in. part A of Schedule TIT contracts ány disease specified 


therein ds an óccüpatiohal disease peculiar to that employ- 
ment, or if a workman, whilst in the sèrvice of an employer 
in Whose: service he has béeh employed for a continuous 
périod ‘of not less than six months in any employfnent 
specified in Part ‘B-of Schedule HI, contract any disease 
specified therein as’ an occupational disease peculiar td’ that 
‘employment, the contracting of the diséase sliall be déemied 
to' bé: an injury by accident within the theaniig of this 
section and, unless the employer proves the contrary, the 
'dccident sball be déemed to have arisen oüt of and in the- 
course ‘of the EDO MERE in the same' kind ‘of empor 
ment" | K 

The ordinàry notion of an injury by accident’ is that it 
means physical harm causéd to a workman by'a sudden mishap 
which was not expected by him, but section 3(3) extends the 
teini to certain diseases ag well. The relevant diseases are set 
out in Schedule III where they are specified as peculiar, 
respectively, to certain types of employment, Sectio 3(#) in’ 
substance also provides that. if a workman is ‘employed’ iü the 
performance of certain kinds of düty ánd he contracts a disefise 
which is specified in Schedule III as peculiar to such employ: 
ment, he will not bé required to prove by evidetice that lié has ' 
suffered e ari injury by áccident arising out of and in the- course of 
arid it shall algo’ be présunmiéd' to have driseh ii of and ih the 
course of the workman's eriploytlient, dlthough the latter pre- | 
sumption i$'rebuttable by thé émiployér So read thé ‘section e 
would appear to lay down only a rule of evidence and had there 
beeh rió other provision in the Act, it might have been’ thdught 
, that evén if the workman’s case did*not come under section i(2, 


4 
. 7 
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the anly result. would „be that che. would -lose: the: benefit of the 
presumption, . but. he,-would not be.debarred: trom -proving by 
evidence, that his, djsease was an injury by accident arid ‘that it 
had arisen out, of and, in the, course:of his: employment: ' Sub- 
section /(4)., of section 3, .howeyer, abridges ‘that ' liberty” very 
considerably, for. it,says that in..cases: outside. sub-sections (2) and 
(gt the workman cannot claim compensation for a'disease, unless 
he.proves,a specific injury by accident and also proves the disease 
tô, have arisen: out ,of.it. What'thestwo tsub-sections,' read 
together, , mean Appears ito be:that, if)a: workman: cldims- com- 
pensation on the basis,of an occupational disease; he can succeed 
and get the benefit, of.the presumption ipróvided-for-in section 
3(2), only if, the disease is one. of.thoseimentioned’in Schedule 
MI and. js, connected with his employment in the manner therein 
indicated... But, if,he cannot bring himself under ‘section’ 3(2) 
and, the. ‘Schedule, che, must. prove .affirmatively: some' wound or 
injury and also that such, wound or. injury-led to the disease as a 
consequence. , In such cases:.a disease caused'by slow absorption 
of; same, noxigus matter ox by general: pressure onthe physical 
system, but, not originating, in a specific wound ‘or injury, would: 
appear to be excluded. Jt is. important. to “point: out - this 
limitation contained in sub-section (4), because besides making 


a cage’ under secflon. 3(2);-the appellant did not: make any attempt 
tg, prove-any -specific injury. «If his case tunder ‘section says 
nof, established, the must faii n nus. vea üab ol; eas! 

HE dC nli hà rli 41] WATI ake. TAa e See ka u” 


^^; Tufnidg now.to Schedule; it si divided -into'! two: parts, A 
and. BR. Bar. A is concerned ‘with ‘cases'for which employment 
for ne particulan periodi is:required, But part B requires that the- 
workman should’ have. been employed for a-continuous ‘period 
of. mot less than:six:ntonths-in the. employment concerned: Both: 
the "parts specify. employments' which involve contact. with in- 
jurious.substance or.exposure to'certaim conditions ‘as incidents" 
of.the.workman's duties and':they: specify ‘diseases which are 
causediby slow aiid. gradual absorption! of offerisive matter'or by a- 
Ep on the .physical.system' of the workman:: ^^ + 

si tae abiens dafs pare rtuie a I Sale d wwe feo d 

TEES Gl. pellis has proved that he»is `a: workman and 'also: 
that terhad been employed as an impositor for. miore'than six 
months: under the respondent. Thédisease’.from which he is 
suffering. is chronic lead pgisoning.: "Phe only entry ‘is ‘Schedule 
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LH which : applicable to his case is the' first entry in 'Part B 
which, describes, the employment concerned^as “ any ‘process in- 
volving : ithe use.of lead ‘or any of! its preparagon or compounds.” 

I am leaving-out, the portion: which is not material: ‘The Gom- 
missioner has held- that. the appellants employment does not 
come under that description, because the Schedule makes a clear 
distinction between ~. process? and: handling " and’ because’ thé 
appellants employment, although it might’ consist 'in ‘the 
handling of lead, did not constitute a process." Besides pointing 
out the mention of: process and handling in:the Schedule itself 
as -what he considered to.be different employments, the Com- 
missioner ‘has also relied upon the ‘circumstance-that the English 
Act ;originally-contained.an'entry in exactly the same language 
as, the, entry in, thé Indian Áct, but subsequently, another ent 


reading “handling of -lead or'its preparations of compounds” 


has been, added in. exercise of the. power conferred by: a provision 
corresponding to section s3(3).of the Indian Act.' ‘In‘the ‘Com- 
missioner's view it. was. clear that ‘ process " wasznot synonymous 
with. ‘ handling,’ and he thought that the difference between the 
two was pointedly illustrated.by the xu felt in England fer 
the subsequent. addition of < m Iz MA. 


a bed Ped TRE = FAY. OE a a wn 

; Section. SG of the: juges Act speaks. Ot a’ workman 
ER ol e in any émployment”’ specified. in pait A: or Part’ B; of 
Schedule IH. The heading in the second: “column of the 
Schedule is ' Employment' and different kinds of employment 
are set out below, each against a particular disease. ""Anfong the 
employments specified.in the column, there are: several which 
are, described.,as, “any process.” | It. is: thus clear that im ‘the. 
n Wo of,the.Schedule, a process is an employment. : ‘There 

. however; one, entry which ‘reads ‘as ^" Handling: benzene 
"ie * and „any proces ^*"- '. ~ involving: the : use * of 
benzene." . From that entry if it is taken. by: itself, it. may 
undoubtedly be said that handling is also: an employment and 
it istsomething different from process. .1.shall deal-with this 
argument presently, but I may point out at this stage. that. the: 
argument drawn by the Commissioner from “the English Act is 
not in‘any way convincing. The language o£ the relevant*section. 
of: the English Act, section..44(1). is any'.workman < ‘employed ' 
in any, process,” . mentioned in the Third ; Schedule and the. 
heading in the. second column of the, Schedule. is . “ Description. 
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of processes," , It ds thus clear, that: aitoa iti the hide ‘ofthe CIVIL. 
English, Schedule ' process^,and “handling” Have-been 'séparately — 


mentioned, ayet, even. as..to the. disease ofu ‘lead-poisoning; SA 
handling 1s, also a,,process under: the language: of:'the general Khuda Bux 
heading. of the, Second. column.of the Schedule! .: : usy vii v. 
"TT "vr Eo o c om EL Manager, 
e On behalf pf1he. respondenti it was -contended thatthe € ae 
natural,’ meaning of the, word « process .: made it something différ- a 
“ent from ‘handling, and ;it.was ‘said -thatia procéss meant! “‘a Chahravartti, 
mode of treatment of certain materials in order to produce a C. J 


given result, a species of activity performed on the subject: 

matter. in jorder, to transform , or reduce 'if:to a certain: state.” 

It. was, acco rdingly contended, that! in. order. thatcan employment 
«involying contact, with, lead. might. be a process.it was necessary 


‘that, some, operation, should, be performed. on-.the metal in order: 
to bring, pe i to a certain shape. ory condition; -That contention 
does Pot, appear ,to; me, to be acceptable; Aécording : to >the; 
oe Dictionary, one. of the ;meanings:of thecword.' process ^ 
is “a continuous, and; regular, action or, succession ob'actions/ 

| faking. place or. carried. on. in a, definite manner, and leading to 
the accomplishment of some- result, _The activity contemplated! 
by that, definition, is perfectly, general, requiring; onlyi.the con- 
tinuonsness sorequick, succession, but,itis not one-of the: requisites: 
that, the activity should,. involve some operation-on/some material. 
in order ‘to its, conversion to, some; particular state. «There 'is 
thus nothing in the natural meaning of, the; word, ' . process.’ to. 


“exclude its application to handling. 


:, „Indeed, the, Schedule itself makes,it clear‘that. process and 
handling; are. not. mutually .éxclusive; Fhe: last: entry in ‘the 
lefthand ,column, ‘of. the Third Schedule is. “Any: process --invol. ' 
vihg, the;handling or use of tar,” from: which: it appears that a 

“ process.’ may consist in. handling: or,.at least, handling may’ >be? 

a,part of a.process:, d o' my -mind,. the real contrast:in the 
Schedule.. is not, between process :and ‘Handling; but: between. 

i handling, a. material, and the; TEn involving the use.of the: 


same, material. as kcu Sie ies bury SM dz sje der uad og sS on 
Qs ark. UE ceder Sm Jub it qat didis bx Chat U dein qo NES 
* ' i, Iniother words, there may: be;a;process ‘which consists only 


in. handling. andi; there," may, be | a. process which | involves: not, 
bandling^or not; merely. handling ; but: use. *or also: use: "That. 


* 
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Civir. appears.clearly: from,..the entry as to benzene which I have 
already, read, namely "handling benzene '^ : * or any pro- 
Dia cess. involving. the suse of benzene,” and also’ fgpmi the last entry, 
Khuda „Bux reading “ “any. process involving the handling or: use ‘of tare’ 
Y; The entry as to lead with: which we are concerned in the “present 
Manager, case reads, as already stated as any process involving the use 
arcus of lead," ‘The question, therefore, is whether the’ appellant’ 
employment was such that it consisted only in the handling E 

Uhakravarttı, lead or EEIE it also involved the'use of lead.’ : 
C. J d Pad up e (04 EE k ' ti Gear Sock "UT elI aa 


f A ‘ j ‘ " my) +f ut } 


1954- 





n: behalf ..of. the respondent it ‘was ‘ contended “that die 
appellaa’s employment ‘might -bë 7 process . involving’ (he 
handling of lead, but it was not'a process ‘involving ‘the’ use ofe 
lead. “Use; it wasisaid, meant utilisation.: I am unable’ ‘to’ 
agree, because the natural.connotation of the word “usé” ‘is à 
perfeetly general. one 'and,alsó because where the' Legislature 
intended to refer:to utilisation ‘in the Schedule, it: has ‘used’ that’ 
very word. Qne<of: the entries in' the Schedule is “any process 
involving;lthe:production, liberation! or utilisation of arsenic.'* 
Im construing the: language of the: Schedule, one cannot therë- 
fore equaté ‘use’: with ‘utilisation:’ “It follóws “that if an 
employment: consists not merely in: the handlihjtóF lead, but’ in’ 
handling involving the’ use of leád, or ‘any of its’ ‘preparations, 
such-use! being any kind of use, it must be held’ to be ‘an n eitiploy- 
ment within the Schedule. -; | »"' .^"^ Rs 


RIEN Ea "E e, 52 


>t fo af IH 


. The, duues. of the appellant have alréady ‘beén mentioned. 
After the matters! to: be printed have been sêt in type on a 
linotype- machine, he took. the types, arranged them in a proper 
order:so as, to. make up a form and then fixed themr:up in a 
frame ,or .a ichest. Anyone familiar with a linotype machine 
knows.that it throws out. lead bars, each one of the length of'the' 
intended line, on. which letters -have, been imprinted andit is 
these bars- which have to be arranged in a proper order,in order ' 
to make a page of intelligible reading matter. In' my view in 
so arranging the bars and fixing them up in a chest, an 
impositor-does mot merely handle lead, but carries outan:intelli-- 
gent operation, in the performance of which lead! or préparations ' 
of. leid are. used. ^Handling'«as contemplated by the Indian! 
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Schedule, and, I conceive; as also éontéthplated by the English. 


Schedule, is mere handling, involving no use of the material 
concerned such a$'a menial servant might be-éngaged in, if he 
Were employed to carry the bars to the press. The employment 
of the appellamt in the-présent case’ Was/far different and, as I 
have already explained, although it consisted in part in handling, 
the handling was sueh that/it' involved. usé: ^i Tri! my view, there- 
£ore, the Commissioner was not right in holding that the 


appellant. had failed: to ‘bring -himself ‘within’ section 3(2), ‘read’ 


with Schedule'III of the Act. ‘It ‘has been statéd by the Com- 
missioner. that the , Wages of the appellant were admitted to have 
beé h Rs. "60 f- to Rs. 70/- per. month. We are informed that on 


„thè basis of, that rate.of wages, the: proper amount .of-compen- 


fatien would be Rs. 2,940/-. 


p {s ` ` 
vet 4 ~ 4 "ad atha i ERE Iit 4 ty d 


= In’ the ‘result, the, appeal succeeds, "The judgment and 
óidér of the Commissioner are set aside and the appellant's 
application for compensation is allowed. There will:be an order 
for payment to him by the respondent as compensation of a sum 
Of Rs. 2,940/- with the costs of this -appéal the' hearing fée of 
which we assesss at three gold mohurs. 


pros (rt nna e a? 16,7 i. It, i ri di ) Li tr 


In view! of the difficulty of the point, wé' would riot riidke 
any order for costs of the trial Court. 
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^A Appeal allowed:: 
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Before Mr. URGES N. Mookeffee. He a 
|: ASTA BALA DASI e 
' x E Ya. 3 i po 92 


Roo abge d T On* OK 


1 
y ' t l ` r * ! : e 


Èh abang Act, dalile: ‘4320 and, 148—Bengal : Tenane. Act, Section 26G (8) 
(a)—Civil Procedure Code, Ordo r, Rule ro. , 
* Article' 148 and. not Article 120 Of the Limitation ‘Act ts applicable to a, 
suit instituted ‘by a mortgagor under Section 26G (8) (a) of the Bengal 
Tenancy Act for' redemption and recoveiy' of uc of Bs mortgaged e 


property. ; ; (2a €*, 

Where one of the plaintiffs. died. dusing the enden ob: a suit and 
theie was no substitution in his place within time, the court had ample 
power under Order 1; Rule 10(2), of the Code ol Civil Procedure to add his. 
nen and legal 1cpresentativc as a co-plaintiff, so long as the claim was not 
baited: by lunitation. ' ' PME i 


Appeal by the Defendant. 4 K oce aa 

Appeal from a decree passed in a suit undgy Section 20G 
Sub-section (8), Clause (a),.of the iid Renee) Act: 

The material facts will appear Bon the Südsnient 

e. e . e. 

Amaresh Chandra Roy and Prafullya: Kumar Roy- (Jr) tor 
the Appellant. ; 

Panchanan Paland Amiya Kumar Chatterjee for the Res-, 
pondents. e 

i C.A.V. 
The judgement of the Court was as follows: — 


P. N. Mookerjee, J.:—The principal point—or I would 
rather say the only point—which requires consideration in this 





^ Appeal fiom Appellate Decree No 532 of 1953 against the détice of 
Sri S. C. Dutta, Additional District Judge, Murshidabad at Berhampore in 
Title Appeal No. 57 of 1952, dated the 4th of November, 1953, affirming the 
decree ot Sri J. C. ChaRrayortty, Mynsil, 1st ML Berhampore, dated the 


27th of March, 1952, . 
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appeal | is whether-a suit by‘ the: mortgagor under Section 26G. ^— Cvi, 

Sub-séction (8), clause (a), ‘of the Bengal Tenancy Act is governed. e 

ky Article148-of the Indian Limitation ‘Act. The question is oe 

not one of: much : difficulty: but ‘it ‘is’ not wholly without | im- Asta Bala Dasi 

portance. l / b 

e . Bejoy Kumar 
Das. 


"On ‘the ‘ith’ Chaitrá, 1838. B.S. corresporiding to ath aie 
"Marci: 1927; the respondent No. 1 Bejoy Kumar Das and his "e P.N. 
uncle'Natobar Das, the fathér and fáther-in Jaw, respectively, of Mookerjee, J. 
Respondents: Nos. 2 and 5, ‘mortgaged by an appropriate regis- 
tered ‘instrument ‘an! occupancy raiyati holding to the appellant 
for securing a loan of Rs. 1,000 J4 Tt was a composite mortgage 
“combining i in itself-a ‘mortgage by conditional sale and a usufruc- 
tuary ‘mortgage.’ Its ‘relevant .terins Were that the mortgagee | 
would! posséss the- mortgaged property i in lieu’ of interest and 
in default of: repayment 'of the principal: money within: 11 years 
fron the" date: of the mortgage bond' ‘the , transaction would 
ripen into án übsolüte sale in favour of -the ‘mortgagee. It was 
«hus an anomalous mortgage usually known as mortgage usufruc- 
tuary by conditional sale ora mortgage by conditional sale with 
possession [vide in ‘this, connection the case of Mahendra Nath 
Sardar v. Kalipada Haldar (1 1)], and there is no dispute ‘that the 
transaction was in substance a mortgage by conditional sale in | 
which possession of the ‘land had been’ delivered, Lo the mortgagee 

NES contemplated ‘by ‘sub- section (8) (a). of séction 26G of the 
Bengal Tenancy, Act 


“ote "ESI 40, z tou 


-— 


The mortgagee remained in. ‘possession all along” ind ater 
the introduction of the amended section à6G. of the Bengal 
Tenancy“ “Act the original mortgagor No. Y Béjoy Kumar Das 
and the sons of the other mortgagor Nátobor who had died: in 
the meantime. applied: under section 26G sub -section (5) of the - 
Bengal ' Tenancy Act for’ restoration of possession and other 

. reliefs as. -provided in: that ‘sub-section and, having. failed in their 
attenipt because of the Full Bench decision of this Court in. the 
case of Badsha * Mia v. Mobarak Ali Shonar (2), where it. 
was feld that ‘the said süb- section was not applicable to cases of 
such ' mortgages, they. instituted . the present süit on ‘the , goth 
September 1950, for Fedeniption or recovery . of possession of the 

2) (0940) 4 CWN., "M aa eB 

. (3), (1946) 50 CW NY 578. ds . 
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mortgaged property under section 26G, Sub-section. (8) (a) of 
the Bengal Tenancy Act. The suit has been decreed by the 
two courts’ below in a preliminary form under sub-section (9) of , 
the said section 26G. Hence-this second appeal by. the defend- . 
ant mortgagee. 


In the written statement various defences were taken to the 


suit but the issues eventually framed and pressed were of ai ' 


limited character. In the lower appellate court additional . 
points were urged on behalf of the defendant appellant but. 
without success and before me practically the question of limita- 
tion alone has been seriously pressed. At one.stage of the hear- 
ing a question of defect of parties was also sought to be raised 
but eventually it was realised that it could only succeed. if the. 
defendant's contention as to the period of limitation for such a 
suit as the present was accepted , and hence the.attack was con- 
centrated on the lower appellate court's finding that the suit, 
Was governed by Article 148 of the Indian Limitation Act, 


Mr. Roy has argued that in a suit under section. ,26G, Sub-, 
section (8) (a) of the Bengal Tenancy , Act Article 148 of, the 


Indian Limitation Act would not apply and:that such a suit 


would be governed by Article. 120 of the Act and as, according ., 
to him, the cause of action for the present, suit, arose, at the;, 
latest, even on the plaintiff's own case,. on the expiry of 15 years 


An 


from the date of the bond, ie. on or about the s6th Mareh, 


1943, but the suit was instituted only on the 20th September, 
1950, ie. long beyond 6 years from the said accrual of the cause 
of action, it was barred under the said Article,120 of the Limita- 
tion Act. The point sought to be made was that the right ot 
redemption. or recovery of possession of the mortgaged property | 
conferred by section 26G, was a special statutory right and the 
suit under sub-section (8) (a) of that section being a new remedy 
or a new type of action, provided by that special. statute dor 
enforcement’ of that special statutory right, Article, 148 of ‘the 
Limitation Act which provided the period of limitation lor : a 
suit for redemption under the general law would not apply and, 
there being no other Article in the Limitation Act which would. 
specifically cover such a case, the 'Tesiduary Article 120, appli- 
cable to suits, would determine the period of limitation. * In 
support of his argument Mr. Roy relied*on' the decision ot this 


at 
t 


hz 
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Court, in „the. case- of - "Abinash: “Chandra ` Datla v. Gour 
. Ghandra (2), which applied the relevant’ 'résidüary Article 181 
to an.application- under section 26G'of the' Bengal lenaücy Act. 
au I am unable to accept Mr. Roy's arguinént’ ‘Article 148 ot 


the -Indian Limitation Act is quite general in its’ terms. It. 


provides ‘a ‘period: of limitation of ‘sixty’ years for a suit “to 
e, redeem. or to recover possession of: 'immovable property mort- 
gaged,” the. limitation: starting from ' the date “when the right 
: to redeem.or to recover possession dccrues.' ‘Section 26G(8) (a) 
of, the: Bengal. Tenaney ‘Act (réad"with' sub-sections ' 9, 10 and 11) 
-under which the: present suit ‘has been Droüght"authorises ` the 
institution of a suit for redemption or recovery óf possession of 
the.. mortgaged property. tt is'clear trom the wording ot 
e Article 148 of the Limitation Act that it"applies to'a suit for 
redemption as well as to a suit for recovery ot possession of the 
mortgaged property... When the: mortgage debt has already been 
‘paid ott or-extinguished the suit‘is for recovery ‘ot ' possession ot 
the mortgaged property: "It is, however, a'suit to redeem—and 
' this; includes. recovery or ‘restoration’ of possession of the’ mort- 
gaged iproperty (vide ‘clause’ (b) of section 60 of the Transfer ot 
- Property -Act)—when' ‘something remdins to be paid undér the 
mortgage. Section. 36G: of'the Bengal Tenancy Act in its sub- 
sections 8 t6 11 contemplates both' these types ot‘ cases (vide in 
particular ‘sections : ro-ànd 11) Upoh the’ plain terms of the 
Lwo ‘statutes therefore the suit ürider sub- section (8) (à) of section 
26G' of the ‘Bengal: Tenancy: ‘Act’ is well covered by Article 148 
of the Indian Limitation Act and I find- nó adequate reason to 
hold that'such'a suit is outside that’Article. Section 26G ot the 
Bengal Tenancy Act which confers’ this right ‘of redemption or 
recovery of ‘possession, and authorises’ a suit 'for the enforcement 
of that right provides for no “period | of limitation tor such a suit 
“nor is’ any 'süch" provisions made” by the special. statute either 
in itself or by express ‘reference to any, other enactment. The 
case 'is thus left to’ be overried by the ' general law of limitation 
and ds ‘the’ süit is “edeatly one ‘covered by the language of Article 
348 of the’ Limitation Act the application. of ‘that Article cannot 
be resisted. _ If the Special, Statute had préscribed. a period of 
limitation’ or exchided Artide 148. of the ‘Limitation. Actor if 
the janguáge ‘Of that Article had not been wide enough to cover 
the suit. different considerations might have arisen but, the 
() figs] ALR. Calg 76. * 
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position being clearly otherwise, the case. - must be -held- to be 


in the face. of this specific Article. . That beings -s0,: ‘the 


se ow ete 


appellant’s contention must fail and, her plea of OD ME 
be rejected.  , : 

As to the case cited on behalf of the appellarft it is enough 
to say that there the residuary Article 181 was applied to- the 
application ‘under section 26G (5) of. the Bengal Tenancy Act 
~ after holding that the said application was not.covered by any" 
other Article of the Limitation Act.. In the present.case-I have 
already found | ‘that Article 148 applies and, that being so, there 
is no occasion to go to any other Article of the. Limitation -Act 


and there is no scope also for the application of the residuary 


- à 


As I have rejected. the appellant's argument on T question 
of limitation this appeal, as stated earlier, must fail. Jt is.true 
that one of the plaintiffs (plaintiff No. 3) died during the pen- 
dency of the suit and there was no substitution in. his place 
within time... The trial court, however, added his widow. Jamuna , 
Dassi (the present Respondent No., 3) who was hbis. sole heiress . 
and legal representative as a co-plaintiff, in the: suit. The suit 
was for redemption or recovery of possession of thre mortgaged 
property and, in my, opinion, the court had in.the circumstances 
of the present case ample power under Order I Rule 10(3) of the 
Code of Civil Procedure to add, the said legal representative of 


the deceased plaintiff. In view of my finding that Article 148 - 


of the Limitation Act applies to suits under Section 26G, (8) (a) 
of the Bengal Tenancy Act, there can be no question that at 
the date. "when Jamuna Dassi was added to the suit as a, Cco- 
plaintiff she and the other two plaintiffs fully rétained their 
tight of redemption or recovery of possession of the mortgaged® 
property under the relevant provision of the said Section 26G 
and thé (addition of Jamuna Dassi, was therefore, a proper 
exercise of the Court's discretion under ‘Order I, ‘Rule 10(2) of 
the Code of Civil procedure. This has also not been seriously 
disputed by thé appellant's learned Advocate. | jd "m 
“In the'above view of the ‘matter, I dismiss this appeal Dut 
r erect that’ the parties will bear their own Costs in ‘this Court. 


ie t 4 


$e —- m guessed ^! Appeal dismissed. 
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Before Mr. Justice, P., N. .Mookerjee. s 


e 
.SURENDRA NATH: MUKHERJEE, . Civit. 
2. 
* a 2; , LILA. MOHAN, SINHA RAY* 0 NEL) 
| "m T "s December, 9 
Calcutta. Rent Ordinance of 1946, Section. 13—Giound of bonafide require- oe ar. 


ment not pressed al the “hearing, effect of-—Constyuctive respudicata, 
As permission to sue for ejectment obtained from the Rent Coütroller 
under the House Rent Control Order. 1943 cannot be available for the 
puipose of a suit instituted on 4-8- 1947. after ‘the. Calcutta ‘Rent: Ordinance 
ofp 41946 had come into forcc. 
bee SCTER GLE GA QU ; 
-The question * ‘ whether’ the’ expfessiori ‘tenant in possession "' in 
ns 13. of “the. Calcutta ‘Rént: Ordinancé of 1945 includes ' a tenant" who 
15 in: possession only, through Sub-tenants, that ‘is, a? tenant who has wholly 
sublet the, premises and; whether a*suit for ejectment of such tenant .:;s 


pr*s4-1 


maintainable in law: without permission, from the Rent Sentence was left 
undécided. ' T . -— 

fish usb Ada: hee uot ox sedat Cist 
iod ff ché-suit!be one where the'pétmission' of ‘the Rent Controller is néces- 
sary under.Section::14 .of. the. ‘Calcutta Rent Ordinance: of 1946; the’ absence 
of such permission will vitiate the entire suit for ejectment and not merely 
the ground of bonafide requirement. ‘The mere, fact, that the ground | is 
not pressed at the hearing or that the suit may be decreed on other grounds 


‘Will not alter’ the position a1 prevent ‘the’ dismissal of ‘the claim for eject- 
E ‘ . < af ae PN $e T. de 

Sangin hue ^ dr eh E ugs : | 

uu ME NEM Uc 2 EM I a . ata DU t WA 0 Eua 
^ Where, the case came up., before. the. High Court :on:a.prévious occasion 
after the, suit: ‘had been dismissed by the courts, below on the ground, of 
non- ‘inaintainability owing to absence of permission from the. Rent _Con- 
troller, the plea in bar.to thé entertainment of the suit owing to absence of 
‘permigsion ‘ fiom the'Rent Controller conld “and should have’ been agitated 
before the High Court. The said plea'not having been-agitatéd before the 
High. Court on. the previous occasion and the High Court. having) sent down 
the. case. for ne; hearing in the view. that the suit was maintainable, the plea 
is barred by the Tule ol of constructive resjudicata and ig not open between. the 
partiés. . "AM i | | 


à rad 
: . . | 
rtd at ey ft? fa te QU Xo Pat ct aus reb Ld 390-5 sakit e t 


e 


+ Appeal’ from "Appllate Détree No. 546 of: 1958, "dgaihst "the' décréé' dt 
. Sj B. K. Panda}! Subordinate Judge,’ ñd Court of Zillah ^s4-Parganias at 
Alipore. in Title Appeal No.. 851 i0f 11951 dated: the 5th. of. November,.:1952, 
reversi sing. the decree of Sri.A, P. Bhattacharjee; Munsifr 1st Additional, Court; 
Alipore, da ted “the agth of June, 1951. D f "d 
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Appeal by the Defendant. 
Appeal from a: decree passed in a suitefor Sue 
The material facts will appear from the, judgment. 


Niimal Chandra Chahravorii with Birendra Nath Barterjee 

for the Appellant. E 

Radhika Charan Chatterjee with Anil Kumar Sett for the 
Respondent. — . l aoe 

"m koX Vodog ces Ai GAN, 

. The judgment of the: Court was as follows: — | 


P. N. Mookerjee, J.:—Respondent No. s, Abdul Monsur, 
was the owner of Premises No. 16, Chakraberia: Road, North, 
and he let out the said Premises to Respondent No. 3 Abdul 
Hamid at a monthly rental of Rs. 35/-. "In or about September, 
1946, the tenant Abdul Hamid sublet the entire premises to the 
appellant Surendra Nath Mukherjee who is still in actual éccu- 
pation of the same. On 8th August, 1944, the landlord Abdul 





„Monsur duly gave to his tenant Abdul Hamid notice to quit 


asking him to vacate the premises with the end of August 1944, 
on the allegation that the premises were required by him bona- 
fide for' his own use and occupation. The landlord Abdul 
Monsur applied for and obtained from the Rent Controller, on 
srd August 1945 the necessary permission to sue for ejectinent 


under the Calcutta House Rent Control Order 1943 which was 


then ‘in force: No suit, however, was brought until ist “March, 
1947. In the meantime the Rent Control Order of 1943 had 
expired and the Calcutta Rent Ordinance of 1946 had come into 
force on «and from ist October 1946 but the plaintiff Abdul 
Monsur did not take.any fresh permission under this: Ordinance 
and it was not also his case—as it could not be under the law 
that the permission, obtained under the Rent Control Order of 
1943, would be available for the purposes of thee present suit. 
The-suit,was contested by the sub-tenaht defendant No. a. 


Defendant. No.,1 filed a written statement admitting his, sub- 


letting:of the entire premises to Defendant No. 2 and although 
he' raised some gther defences, he did: not nnne Pp at 
the trial. e ia ` 


i 


4 * ri 


von |i. 50 HIGH COURT. i dn. 


- 


I+ 


On the soi September 1947; the plaintif. Abdul: Monsur ` Civ." 


sold the disputed premises to the present-respondent No..1, Lila ^ — 
Mohan Singha Roy, who on, his own application, was added as D 


a co-plaintiff to, the pending suit, on 25-2:48.- "Thereafter; the Surendia Nath 


suit proceeded. and ‘eventually it was dismissed: so far as the'claim ' Mukherjee 


for  éjectiment , and „mesne .profits was concerned, i the learned: 
Munsif merely passing a decree for rent for: August.1949' which 
was also a part, of the claim in suit.. On appeal; this:decision ' ' 
was affirmed by, the learned Additional Subordinate: Judge, but © P. N. 





v. 
Lila Mohan 
Sinha Ray. 


on second appeal, tọ this Court, the case was remanded to the Mookerjce, J. 


trial Court for re-hearing..according 1o:,law. This re-hearing « 
before the learned, Munsif again resulted’ in: a.dismissal' of the ° 
claity for Ejectment and, mesne profits, but on appeal, that de-.'' 
cision was reversed by the learned Subordinate. Judge who gave 
the. added , co-plaintiff a decree for ejectment and: mesne profits: 
in addition to, the, decree for, rent, already made by the learned 
Munsif. ,. Hence, this appeal. VISAS sub-tenant defendant. ^. 

, r’ dé TD zm 1 Paa wand a ero 
Before, passing on to the: ak contentions, of the parties in 
this, appeal, itis necessary to state that, on the previous occasion, : 
the decree for, ejectment and mesne profits was. refused by, the 
two courts: below réally on.the ground that in!the:absence ofa: 
permission from. the Rent. Controller’ under «section. 1316f the 
Calcutta Rent Ordinance 1946, the suit for ejectment, wherein : 
one of the grounds, taken was bonafide requirement of the dis- 
puted *premfses: for. the landlord's own ,use: and. occupatioti; was 
not, maintainable.,, Indeed,:it. appears clear, that was, the very, 
basis pf, the judgments, of, the..two courts:,below which :were.. 
ultimately set aside by. this Court in the, second neis mec 
the order, of remand ‚and, rehearing of. the suit according. Os 
law was, made, CM aia. eee ee eae, Ree ur 

if, Age, Oty a a a oes ok 0 din, a i 

The,main dcfence to the plaintiff's claim for ejectment was., 
that, as,one ,of.the grounds, given in that behalf in:the plaint, -. 
was bonafide requirement for the landlord's use and occupation, 
ind. as admittedly, ther€ was no, permission from the Rent. Con- 
«roller undér. the. Rent. Ordinance !0f,,1946 which. was in force . 
«hen the suit was.filed,.the suit for ejectment could: not be enter... 
tained by the Court. This. defence succeeded; as J: have already., , 
itated, before the, two Courts helow-on the earlier; occasion and 


uso before the learned Munsif at the re-hearing after. remand, 
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The learned Subordinate Judge, however, in his judgment which | 
is now under appeal rejected this defence wpon the view that | 
the abscnce of permission affected only the grourid of bonaffde 


requirement and, as that was not pressed during the trial, there 
' was. no bar, to the:Court’s decreeing the suit'on other grounds 
and. he having found that there was unauthorised and unlawful 
_ subletting. to: the present appellant, ruled out ‘all defences under 


the Rent Control. Law in view of the express provision of section 
12, Sub-section -1, ‘proviso (b) ot the 1946 Ordinance which 
governs the present case. A decree for ‘ejectinent and mesne 
profits was made by him-in the co-plaintiff's favour. . The learn- 
ed Subordinate Judge also held that undef’ section ig of the’ ` 
Ordinance permission was necessary only to evict the “ tenant fn 
possession " and as the. said expression referred, according to the 
learned Judge only to a tenant in actual possession or physical 
occupation of the disputed premises and did not include a tenant | 
who had sublet thé whole ofthe premises in question 'and was 
thus at the most only in what may be called constructive posses- 
sion, it was unnecessary for the plaintiff to take such per- 
mission in the present case. Mr. Chakravarti who appears for 
the appellant before me has vehemently criticised the view of 
the law, ‘taken by: the learned Subordinate Judge, as appearing’ 


above, and Tam unable-to say that’ his criticism is w anon without 


force. ." wt xeu om TC Xs 


P d te yo to t ` ae 0] r 4 ' ` Bu 


: ° .9 
Section 13 ot the Calcutta Rent Ordinancé 1946 clearly states 
that “ No suit. or ‘proceeding by a landlord- against a tenant in 
possession of any premises: for eviction of such tenant therefrom ` 
in which any of the grounds specified in clause (d) of the proviso ` 
to sub-section: (1):of section 12 has been taken’ as a ground for 
such eviction shall be entertained by any Court unless the lànd- 
lord has been permitted by the Controller by an order in writing 
under sub-section (3) to institute such suit or proceeding and 
has produced: before such Court proof Eia such oo has 
been grahted:” . l eo os 
Section: 12(1) (d)'is in these terms: “Where the premises 
are bonafide required by ‘the landlord either for purposes ot 
building or re- building, or for his own occupation or -for the 
occupation of any person for whose benefit the premises are 
held, or where the landlord can show any cause which may be ' 
deemed satisfactory by the Court." d 


9 ia - 
VOL. 93.] Js HIGH COURT. 
If therefore, the suit be one where the permission of the 
Rent €ontroller is necessary under the above’ section 13, of the 
Ordinance, the absence of such permission will vitiate the entire 


hearing or that the suit maybe decreed on other grounds would 
not alter the position or prevent ‘dismissal of the claim for 
ejectment under the imperative provisions of the said section 
quoted above. The principle, underlying the decision in 


317 


CIVIL. 





!953: 
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sfit for ejectment and not merely the ground of bonafide require- Surendia Nath 
ment. The mere fact that that ground is not pressed at the . Mukheijee 


Lila 


v. 
Mohan 


Sinha Ray. 


akah 


P: 


N. 


Prafulla Kumar Dutta v. Guiram Tat (1), equally applies to a Mookerjee, J 


case under the Calcutta Rent Ordinance so far as this point is 
concerned. In my opinion, the learned Judge was not right in 


laying aside that decision altogether merely because it was given 


under the earlier law, namely, the Calcutta House Rent Control 
Order of 1943 and in holding that, as the ground of bonahde 


requirement. was not pressed before the Court, there was no bar 


to the granting of the decree for ejectment on account of unlaw- 
ful or unauthorised sub-letting. That part of the judgment of 
the lower Appellate Court, -cannot therefore, be supported. 
The other reason, given by the learned Subordinate Judge, 
namely that the tenant in the present case having admittedly 
sublet the whole of the premises cannot be regarded as a “ tenant 
in possession" within the meaning of section 13 of the Ordi- 
nance and the suit, therefore, would be outside its mischie! 
cannot, however, be so easily met. 'On the said question, much 


emay bg sgid on either side, and various aspects require to be 


closely examined before that question can be finally answered. 
In the view, however, which I am taking in this case, it is un- 
necessary to express any opinion on the merits of the said ques- 
tion and, accordingly, I leave it unanswered, Granting that the 
expression " tenant, in possession " in section 13 of the Ordinance 
includes a tenant who is in possession only through sub-tenants, 
that is, a tenant who has wholly sublet the premises and that, 
accordingly, permission from the Rent Controller was necessary 
in this case and without such permission the present suit for 
cjettment? would not hàve been maintainable in law, such an 
objectjon | is not, in the events which have happened in this case, 
open ‘now to the appellant. When the matter came up to this 
Court on the previous occasion, the suit had been dismissed on 
this very ground by the two Courts below, But that decision 
(1) (1960) m4 CWN. Bay. . 
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was set aside by this, Court and the case was sent down, for re- 
hearing. The present objection which is plainly a plea in ,bar: 
to the entertainment of the suit could and should have been 
taken before this Court on that earlier occasion in the second 
appeal in which that order of re-hearing was [uade, and, if 
accepted, it would have entailed a dismissal of the said second 
appeal and the remand would have been wholly unnecessary? 


It was argued by Mr. Chakravarti that as the case was remanded , 


for a fresh decision the defence was entitled to rely on this plea 


in bar under section 13 of the Ordinance over again. I do not,. 


however, read the remand order of this Court as leaving .this 
question this preliminary objection under section 13.0f the 
Ordinance open between the parties. That being so. the plea, 


whatever its merits, must be held to have become barred pye 


constructive res judicata and, however unfortunate it may be for 
the appellant, it cannot be entertained now. On this ground I 
hold that the defence. based on section 13 of the Calcutta Rent 
Ordinance, cannot succeed and the learned Subordinate Judge's 
decision .on that point must be upheld though on a different 


ground. 


In the above view of the matter, I hold that the Seckin of 


the lower Appellate Court is right and., its decree’ ought to be 


affirmed subject to this that the appellant will have time till 
tbe end of April 1954 to vacate the suit premises and during this 


period the decree holder will not be entitled to put his decree, | 


for ejectment into execution. The imposition of, this condition ° 


is amply justified by the circumstances of the present case which 
disclose no, immediate requirement of the suit premises by the 
respondent landlord, namely, Lila Mohan Singha, Ray, whereas 


the appellant who is a professional man may be put to extreme, 


hardship if he be immediately outside from the said premises. 


Subject, to the above observations, this appeal is dismissed 
and, as to costs, there will be no order in this Court. The order 
for costs made by the lower appellate Court will, howevee stand, 

Leave to appeal under Clause 15 of the Letters Paterft is 
asked for and is refused, i 


R,K.D, . Appeal dismissed, 


Qe 


Vou. E ^ ' HIGH COURT. ` 
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Hefore Mr. P K. C. Das Gupta and Mr. Yuste 
D. Mookerjee. l i 

e SANTI NATH CHOWDHURY 

4 m PANCH KORI DAS & Ons* © =! 


‘Ejectment —T ransferee from a tenant—Tenancy created for construction of 
* pucca buidihg beforé Transfer of Properly Act—If liable to be ejected 
by the Landlord. 


. It ad’ tenancy’ be transferable, the stipulation to transfer it only to the 


* 
lessor and the lessor's successors and the bar against alicnation to other 


persons is void, as infringing the rule against perpetuities. 


"The rulé that there would be no ejectment of the, ivanstence of a 
lessee in the absence of a provision for right of- re-entry, or equivalent pro- 
vision has been held to be applicable to leases created before the Transfer 


of Property Act, 


Those questions can,» however, arise only if the tenancy was, except 
for the provision against restraint, transferable. If the tenancy is not trans- 
ferable, the provision that transfer can bc rhade only to the lessor or his 
successor does not make it transferable to others. In such a case the trans- 
feree would be a trespasser and the landlord would be entitled to khas 


possession. 


Whether a tenancy created before the Transfer of Properfy Act is tians- 
ferable or not-is to be decided apart from the provisions of Section 108 of 
the Transfer ot Property Act, for Section 108 is not applicable. to a tenancy 
created before the Transfer of Property Act. 


^ 


"e Tonancies. which are heritable are not necessarily transferable. 


Under the law as it stood before the Transfer of Property Act tenancies 
whether of homestead lands or of agricultural larids were not transferable 
in the absence of custom to the contrary o of an express contract to that 
effect. 

neti ae ae d DES à E ORA 

Mere, long ;possesfion of; tomaia land is not snfficient ,to justify. ‘the 

_ presumption , of at.permanent and transferable. ean Before. such a pre- 


^ Appeal from Original Decree No. 82 of dà4g ‘against ie decree of 
Sri-K 7 P. Mukherjee, Subordinate Judge, First Cotrt of Zillah ‘Howrah, 


datedlithe ;zoth day of'Decernbtr; 1948 in Title Suit-NO.- 48 ‘of 1946. 2-2 
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” 


sumption can be made there must be something more, viz, either (1) the 
iand having been let for the erection of pucca buildings or (2) a standing by 
on the part of the landlord while the tenant without objection erects per- 


manent buildings or effects substantial impiovement*on the land 
e 


The result of decided cases is that where the lease, was given before 
the Transfer of Pioperty Act, and 


: à . 
, 


(1) all that appears is that the KENANG 1s of homestead land, it is not 
transferable; — e 


(2) if the original letting was for the purpose of building cutcha 
structure, it is transferable according to some authorities and 
not transferable according to some; 


i 


(8) if the original letting was for building pucca structure, it is 
‘ transferable. . . °’ 


In the present case the tenancy was created with the express purpose of 
construction of pucca building for residence. "That alone is sufficient for a 
conclusion that the tenancy was ordinarily transferable. 


Appeal by the Transferee Defendant. 
Suit for. khas Possession and mesne profits. 
' kad 
“The material facts will appear from the judgment. 


Prafulla Kumar Roy and Satya Charan Pain for the 
Appellant. 


: Sarat* Chandra. Jana and Arun Kumar Jana for’ the Res- 
pondents Nos. 1 & 2. 
Lala Hemanta Kumar and Sudhir Kumar Dutt for tbe 
Respondents Nos. 4 & 5. 


Tp he judgment of the Court was as follows: — 


K. C. Das Gupta, J.:—The subject matter of this*litigatson 
is holding No. 8, Rajballav Saha Lane, within the Howrah Muni- 
cipality: 'Admittedly defendants Nos. 2 to 5 held this land as 
tenants under the plaintiff. The tenancy was created in favour 
of predecessor in interest of defendants 2 to 5 by the plaintiff's, 





predecessor-in-interest on -the 26th- March 1865. The plaintiff 


~ 


VeLagg] — cn ^ HIGH court ps 
has brought, the present suit for khas'possession of the property 
and masne profits and in the alternative fór damages on the 
allegation that, "none: of the defendants- Nos. v to 5 have any 
right, and title whatsoever to sell the said property contrary to 
the terms of ‘the Patta and: Kabuliyat- ‘and that ‘according to the 
terms of the Patta and Kabuliyat they were bound to ‘sell ‘the 
property to the plaintiff and that defendant Nos:-3'to 5 having 
sold the property contrary to the terms of the said Patta and 
Kabuliyat the plaintiff was entitled to get possession of the. pro- 
perty is suit., , the e is in these-words:- 


2c. 2 0m dbeliyet exacted: by  (Sree Lakshimoni 
Khanki of. Ramkrishnapur, -Pargana Boro, ‘District Hówrah, 
KAS to. the effect following: — 


kani - wt 


. - You grant. unto me. a Maurasi Patta 'in respect ot 21 
«Cottahs:(two and half cottahs: more-or less) and land lying 

ps within the boundaries given below and comprised within tHe 
e; residential house purchased by you on fixing the annual rent 
,. therefore at Rs. 10/- and-on receiving from me-a Selami ot 
Rs. 57/7. -I shall go on. possessing and:enjoying the ‘afore- 
-said land:down to-my heirs in succession by ‘erecting houses 

. and brick built structures etc. thereon. I shall pay the 
amount of the rent year after year as. per the instalments 

' stated below. If I make -default in paynient of the instal- 
"..mehts^I shall pay interest according to the.custom. The 
rent of this land shall. never be enhanced..or. reduced. ' If 

I ever transfer my Maurasi interest.I shall duly execute (in 

-i -your favour).a. Kobala.'in respect of the:buildings and of the 
- Jotedari (tenaricy). interest along with the Mourashi Patta 


* 
d 


" granted by you.on-accepting from you the amount of the: 


~ consideration that would be fixed by some respectable per- 
sons assembled. together as arbitrators.. I--shall not be 
| competent: ‘to execute the same in favour of any ‘one. else 


„except your Sircar: (estate). “If I'or:my heirs do so, the 


-. -same shall be*void'and.be rejected. To the above effect, I 
s" exfcute .this “deed: of Mokarari Kabuliyat on accepting a. 
, patta- of; Mourashi .Jama:. Dated the, 14th Chaitra. .1271; 
v (Twelve. kanan and : Seventy-one ,/B.S.2:36th — March: 
a: 1865.52. ., RC EE V babe & SRM TEES ber tees veg do airo cea 
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The learned Subordinate Judge was of opinion ‘that as ‘the 
lease simply provides that the transfer made by the lessde would 
be void and there was no right of re-entry geserved. the clause 
of bar to the alienation of the property was void. He also hd 
that the stipulation to transfer only to the lessor and its succéssors 
was hit by the. rule against perpetuity. Accordingly he ' dis- 
missed the Suit. . s 


The main dispute in this Court has been on a point whiclv 
was curiously enough not raised in the Court below. Before the 
Subordinate Judge both the parties appeared to have proceeded 
on the:basis that except in so far as prevented by the terms of the 
contract the tenancy was transferable. If it was transferable, 
the bar against alienation, would be void, as. infringing. the 
rule against perpetuities. 

/ 

The rule that there would. be no ejectment of the transteree 
of the jlessee, in the absence of a provision of a right of re-entry, 
or equivalent provision, has also.been held to.be applicable to 
leases before the Transfer of Property Act, as a' rule of justice, 
equity and.good consciencé. These. questions can arise’ however, 
only if the tenancy was except for the provision against restraint’ 
transferable. If the tenancy is not transterable, the fact that a 
provision has been made that transfer can be made only to the 
lessor or his successor would not make it. transferable to others 


and the transferee would obtain no right thereunder. The, 


transferee in that:case would be a trespasser and the landlord 
would be entitled, to. khas possession. | 

Strangely enough. the question whether the land was trans- 
ferable or not does not appear to have been raised in the Court 
below. ‘The plaintiff didnot state in so many words that the 
tenancy was non-transferable quite apart from the terms of the 


contract. All that is-said‘on. this point was contained in paxa- 


graph 6 of the plaint in these words: “None of the defendants 
Nos. 2.to:& have:;any right and title whatsoever to seh the said 
property contrary:to the terms of the said Pafta ‘and ‘Kabuliyat. 
According. to the terms of the said Patta and Kabuliyat,: the 
defendants Nos. 2. to 5 are bound to sell the said: property to the 
plaintiff." . The .defendant No.” 1 ‘took the definite "plea in 


9 


ou Se ir 
paragraph 3 of his written statement that the land in suitiwas. 
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held i in Mokorari: Mouraslii: right with right of trarisfet and p 
it having been transferable according’ to law the plaintiff in suc- 
cession of her predecessor-in-interest recognised that under plea 
or’ “objection. lt is difficult to undétstand. why ‘no’ issue was 
framed.on this qtiestion:: "The fact ‘that ‘the lawyers of the parties 
argued: at length onthe applicability of tHe principle of section 
10-of.the Transfer ‘of Property Act, ` ‘suggests ‘that both the parties 
proceeded” in- ‘the Court ‘below on‘ the" asstimption ‘that the 
tenancy was transferable, apart from the.spéciál “term of the 
contract. 

i phe question for decision- is whether withóüt' ány evidence 


ieme adduced on this point it is possible to come’ to conclusion l 


a% , Iegards the transferability. It has been contended by Mr. 
Jana: on’ behalf of the respondents that the Ex s itself’ shows that 
the’ leage was-'given for the purpose of erecting pucca structures 
4 for the - ‘purpose of residence and that on the authority of the 
decisióii in;Banee Madhub' Banerjee v. Joy Kishen’ Mookéerjee 
(1), such a tenancy should be held to' be transferable éveri béfore 
the Transfer of Property Act. ‘There is obviously no question 
ofthe provisions ' of section 108 of thé Transfer of "Property | Act 


béing applicable to this case. ‘Whether a tenancy créated: prior | 


to-the Transfer of Property Act was transferable or not'hàs to be 
decided quite apart from-the provisions’ of section 108 of the 
Trarisfer of Property ‘Act; for these certainly are not applicable 
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to such a tenancy. ‘In Banee Madhub' Bánerjee's case G ) S 


Barnes Pencotk, Chief Justice, observed ‘that ` 
zi BED. s. urged 
''* [fone man grants a tenure id atiother for the purpose 
of living-upon ‘the land, that 'tenure, in the absence of any’ 
evidence’ tothe contrary, would be ‘assignable.’ I know of 
‘flo law-which prohibits a man who gets land for the purpose 
of building from assigning his interest in it to. another. 
“By assigning Dis “interest he 'doés riot necessarily get rid of 
his. liability to pay me rent PIE, - 
nt that case all she three learned Judges held ‘that the ten- 
ancy in question ‘was transferable. Macpherson, J. based: his 
décision ‘only oh the fact that there was eVidence to show "that 
the tenure was;'according to the custom. of: the /district, trans- 
ferable. “Jackson, J. also said that there was certainly, ‘evidence 
(1) (1869) 11 WR. 354. 


- 
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Pkexistence of such a.custom but he further observed: j 
“The parties in occupation. of iit land, which con 
_-fessedly was let for building purposes, had been 


allowed gradually to pull down the temporary buildings - 


first erected and substitute in their place more permanent 
ones. I think ‘where this is sanctioned, there: must be 
implied a right on the part. of, the tenant to convey has 
interest to other persons. 


Sir Barnes Peacock himself in a previous part of his. judg- 
ment stated this: — ae AE 
7 jf he (the plaintiff) allowed the détendanis to Suet 
pucca buildings upon the land without objecting, it appears 

, to me that he was bound in the same way in equity as if he 
“had granted them a pottah with the "— of a 
' pucca houses on the land.” 


T iu 
learned Judges were. agreed as regards the existence of a custom 
of transferability, both Sir Barnes Peacock, C.Te and Jackson J. 
were of the opinion that if Pucca building are allowed to be 
constructed, a right to the tenant to convey his interest must 
be implied. Sir Barnes Peacock himself went further and said 
that where the tenancy was granted for the purposeseof building 
for living there the right will be assignable. 

In recent years in Sulin Mohan, Banerjee’s case (1), Sir 
Ashutosh Mookerjec, Acting Chief Justice, had to consider the 
question of transferability of a-tenancy. After pointing out that 
tenancies which are heritable are not necessarily transferable, 
His Lordship observed : 

“Now it has been laid. don by this Court in the cases 

of Harinath Karmakar v. Raj, Chandra K armakar (2), 

Madhab Chandra Pal v. Bejoy Chand Mahatab (3); Madhu 

Sudan Sen-v. Kamini Kanta Sen (4), Ram Charan, Naskar 

x Hari Charan Guha (5), that under the law as Jit stood 


before the Transfer of Property Act tenancies whether of. 


(1) (1920) 33 C. L J. 198. 1 (2) (1897) 2. C. W.N. 133. 
(3), 9009 4-.C.V.N 574 v (4), (1905) I L.R. 33 Calc. 1023: 


(5) (1906) 7 C.L.T. 107. 


IE “appears de from the n that while all the ie 


* s 


Yer..93:] “s+ HIGH COURT: ' - 


. homesead .lands-or of; agricultural ‘lands ° were not trafisfet: 

. qble.in.the absence of a custom to tHe “contrary or “of” an 

es DE »contract ‘to--that ‘effect:- Fhè - only: ' recognised 

e .,excéption to. this rule -ig that stated- in‘the case of ney 
~ MMadhub.  Banerjee: vi foy" Kisken’ Moókerjeé Qc 

:, «that. «Case. . /Sir:- Barnes ‘Peacock,- €hief: ' Jüstice, obseived 
2... that if. one man: grants a tenure‘ to another for the put 

4, Of living upon the land, that tênuretin' the’ absence of é évi- 

„dence :to-:the ‘contrary.-is assignable:i The ‘same view was 

i, mk an ia taken’ in “the ‘case of Poor d“Peithad’ Misser 

.revuBrindabun- Sookul (2) lx ou M d ^ 

une . Imthe case-before'us the tenancy have Wot bhener ri eatéd 

wih the purpose of xesidence. -Consequently we must: hold 


sisihan the: tenancy: was: not transférable.^5^ -- ^ A g.ge 


: " 
a í.. ** . — s al 
lit. a thee ig (t uy ar 4 woe tt Le de - cs katake " + 4a = sh + - 


`e 


were Speaking: ahout this-decisión'in' Sarada Kanta ‘Serr Gupta: v. 
Nabin Chandra. Sen- Guptà--(3)/ wheve- also” the” question was 
whether -a--lease of:-homestedd ‘land cheated ‘beforé~‘the “Transfer 
of Property -Act was Lransferable- ‘by law or not ‘Page! S: ‘expressed 
shis view that in Sulin Mohan‘ '$- casé* (4), Sir -Ashutosh Mookerjee, 
when: referring:-to the'cáse decided: by’ Chief Justice Peacock^did 
not do so: for: the: purpose of: exptéssing approval of the observa: 
tiohs im: thaf judgment which “have? béen cited above. With 
great -respect to -the earned Judge -F- anr of: opinion that “Sir 
Ashutosh’s observatiqns..in-Sulin- Mohan's case (4), cannot ‘but ‘be 
„ read. as-an- ‘approval: of avhatshad‘ been: laid down às the ‘law- bv 
**Sir Barnies-Peacock: Referring: to--the observations :of ` Peacock 
C;].-in Banee-Madhub.Banerjee’s case- 6). “Page jJ. expressed his 

vicwiin-fhese wOrds:——4 X 4 4o o9 His Ce ee tee ate o- 
Lis! “ap IÉn-2 aur! opinion; thesc- observations ?6f~Peacock Gi). 
E stare lopposed to*the settléd-view- of this-Court' and' cannot 
"how: be rcgarded. as correctly stating’ the-lawi" s- 327 
-.i Priorato this-in the>case of Madi Sudan Sen-v. Kamini 
Kanta. Sen: (5); Maclean.C.J. and<Mitra- J.:had:-expressed doubt 
as: regards.the correctness ~of-.those . observations..of <Sir- Barnes 
Peacocks {Mhey-liowever did not state cleaxly that in. their. view 
Sir Barnes Peaccck'stabservations did:-not. state; the law correctly. 
It willbe helpful; at this. stage to considerzsome ofthe, previous 
(13) (1869) 11 W.R. 354 (3) .0871) 15 WR az74. < 

(3) (1936) :L.L.R. 54 Calc. 333 (4) (1920): 33° C-L.].193. ° 
- (5) “igog) X.L.R.. 32 Cale. 1023. * "IEEE. TN 
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decisions ol this Court by which Page J..seemed to think that 
the. law bad been settled_in a way. different from .thatgChiel 
Justice Peacock had stated. As has been stated above the same 
Mew as Sir Barnes Peacock took in Banee Madhub Banerjee’ 
case (1) was taken by a Bench of this Court in the case of Doorga 
Pershad Mt isser v. Brindabun Sookul (2). The next case in point 
of ime in which the question of transferability appears to have 


been considered was Harinath Karmakar v. Raj Chandra Kar- 


maka) (8). Rampini J. sitting singly in that case held that it" 
could not be inferred from the mere fact that a non-agricultural 
holding was used for residential purpose that it was transferable. 
Referring to the decision in Banee Madhub Banerjee's case (1). 
Rampini j. says; that previous to the passing. of the Transfer ot 


Property Act, non-agricultural land might or might not have <? 


been assignable and that being so it was incumbent upon the 
learned Subordinate Judge to come to.a finding upon this ques- 
tion. The learned Judge remanded the case to the lower 


appellate Court tor an express finding as to, whether the interest 


of .the plaintiff's vendor was transferable> In the following year 


Rampini; J. had again to deal with a case in which the landlorde 


sought to eject the defendants, one of whom was his admitted 
tenant and the other, the purchaser from the tenant on the 
ground that the, tenants right was not transferable. The 


- learned Judge referred the, matter to a Full Bench expressing his 


own view that if land is let for building pucka house upon: dt 
and if the tenant with, the knowledge of the landlord does in fact. 
lay out. large sums. upon it in buildings or other substantial im:* 
provements,. that fact, coupled with long continued enjoyment 
of the property by the tenant or his predecessor in title, might 
justify any:Court in,presuming a permanent .grant, especially 
if the origin of the tenancy, could not be ascertained. It is 
necessary to mention that it is clear from the referring judgment 
in the case. of Nabu Mondul v. Cholim Mulltk (4), that the 
learned, Judge meant, the word. 'permanent''to include the 
attribute:-of. transferability. - The Full Bench held that. the 
reference was irregular, it not being competent for a Judge 
sitting: alone to make a reference to a Full Bench.’ When the 
case went -back -to' SPON J. he decided the. case in ‘these 
words: . E E 

(1) (1869) 11 W.R ,354.- (3) (1871) 15 WR. 274 

(3) (1897) 2 C.W.N. 123. * . (4) (1898) LER. 25 Calc. 896. 


+ 


L] s 
Vor .93-] e HIGH COURT,- , 


2v ur The- cases I. haye cited in my. judgment of reference 
anayglay , down no hard, and, fast rule on, the subject, but 
' the rule which I think should be deduced, from them is, as I 
e have, already pointed out, that mere long possession ot 
homestead land is not sufficient to justify the presumption 
l of a permanent grant, and. that before such a presumption 
n ° can be made there must be, something more, viz., either (1) 
| the land having been let for the erection of pucka buildings 
qr (3) a standing by on the part of, the landlord while the 
tenant without objection . erects, permanent , buildings or 
effects substantial improvements on the land 
4 Taking, this view of the, matter, I must, hold that the Gourt 
below was not justified . in presuming ‘that the defendant 
*, No. 2 had a permanent and transferable interest in the land 
and therefore that the suit should have been decreed.’ 


In ihe year 1900. a similar question arose. again, before 
Rampini and Wilkins JJ. in the case reported in Madhab 
Chandra Pal,v..Bejoy.Chand, Mahatab (1). That was a case of 
an agricultural holding. In deciding that the holding was not 
transferable. ‘Their Lordships observed: — 

, “The pleader for the, appellant says that under the 
Jaw existing “before the Transfer of Property Act, tenancies 
,, of this nature were transferable. against the will of the land- 
lord and could also be sub-divided. He has, however, not 

- been, able to call our attention to any ruling to this effect 

"and Weare not aware that such is the law., On the con- 

trary, we think that before the Transfer of Property Act was 

_ passed there was no distinction drawn , between agricultural 

and non-agricultural tenancies. But however that may be, 
,. We are unable, to see that. there. is any law under which 
as before the, passing of the ‘Transfer 0f Property Act agri- 

cultural holdings could be transferred against the. will 
_ of the landlord or sub-divided without, his consent." , 


7 
ifs fi TEE O T E A e oe 


Shortly. after this came, a EE succession, of cases in which 
the question of tram&ferability of a tenancy of homestead land 
from yeaf to year came up for consideration, : + First, in-Madhu 
Sudan. Sen v. Kamini Kanta Sen (2), dt was held that " the 
incident, of non-transferability was common tp; tenancies from 

(1) (1900.4 C.W.N. 574. _ (2) (1905) LL.R. gs Calc. 1033. 
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year to” year ot homéstead ` lands: created beforé the passing of 
the Transfer of Property Act in“the absence ‘of ‘a cust&in to the 
conurary. "^ This was ‘followed by Ranmpiné and Mbokerjée- [EP 
iù Ram Charan Naskar v. Hari Charan Guha (1), by Chatterjee 
and Mullick JJ. m Ananda Mohan Saha’ v. ' Gobindà “Chandra 
Ray: Ghoudhiny ' (2); and by “Chatterjee” and (Greaves JJ. in 
Mannvoih Nátir “Mitte | 7 Ariet lh Bardhi Par (3). qi is *im- 
portant" to’ réiiember de in none of these’ casés the tenapits 
made Qut a case that the original letting Was for building pur- 
pose.: “AJI that’ we find from the’ “reports are ‘that the tenancy 


was of homestead land. "It will not, in my judgment, bé reason- - 


able t to” hold’ that’ the Court proceeded on the assumption that 
the tenancy was for the purpose of building. What is ‘however 
absolutely" clear is that in none of these. cases: was ane eting 
[or building pucka structures. rc d d GEE Se 

. The result of these decided cases, in my opinion is that 
where the" lease was given before thé Transfer of Property Act, 


and : “te: [E MA " Quoad - EAT. a - 7 "E 4 A 
"EN 
ullo. in all that appears ‘is: that the tenancy was’ of home- 


ME steac land, it Was: "not tránsferable; Lo x 


A - + ` a + 


Ax Gy if the órigina letting was for-the ‘purpose of build- 
“ing cuteha structure, it was transferable, according 
"Oo "ito! sóme aüthorities and not Vahsferable: according 
7C 77 to some; s 

7" Y9 1f: thé "original - letting was for balding piga 


^ 


Ede ye 'siructures, it "Was transferable. ' 


* be 

r a Š 4 

w f Jaa * DEM à * + = aa 2 »" 4 E 44 
^ 


/ There "can be nó doubt that ih 'the present case the tenancy 
was eoe with 'the' express purpose of- construction. of pucca 
building” for the purpose of: residence. That alone in, my 

idgment is sufficient for a conclusion CHE: the: tenancy was 
ordinarily transferable.’ < ` | 00$. Us. 

My conclusion therefore is that the suit was rightly dis- 
missed. This appeal is therefore dismissed with one set of costs 


io b ‘be divided equally ‘between tue two sets' of respondents. 


r - = oF - 6 





raat E a'* oe S". TI not wi 
Debabrata’ Mookeriee, ‘it-IT agrees -is = 3 
ES -— a pim t a 
n PKD. E Appeal PE 
(a) (1806) 7 C. ]: (o c() (1915) 20 GAVN. 323,7 
* 


- -(3) 6918) 23 CW Ne n : j 


, 
, ; . z 
* é 7 a ^ i 
VoL. 93.] - No GOURT... « c, 
T P 
l f „APPELLATE CIVIL. : T 
A r Ti 5 m-— Et at rw ree n ES 
2e s v Before Mr. Justice G, Ne Das «o 
DM ARA  SHAMBHUDAS CHAKRABARTY, CM Civi. 
eEcb Us s M 4 a M PEE 1 4 Mc ae! i ae d 
AERA v. a To en 
ON" m UO My i PRIER S ang . i ee. E ` OU wr es uie Nagy 1954. 
< fs SUBODH GOPAL, BOSE." : s - 
jt. Dore M s Qe M E M OR > 4 es ee eee ee E Ne red 
| . February, | 


A 


Euto bei nitida ilon ‘Sold described as an, occu paticy folding du 
the; Salé-certificate—— Decrec- older, ‘if estopped’ from’ asserting ^ the >: 
s contriry—- Occupancy: ‘holding; ^ff anmullabie bya purchaser, atta reventic “- 


* 


sale. trti m 251.5 33 r E tM 4 2- i DE 4 La pi x ' A PPA uM E a) - Ate € 
Qnod wq SST a^ Pa] QQWP s: Kg gh Xt. us 

' Bhe’ laintii respondent, a ‘purchaser, ata ide “fox, arrears of, revenue, ; 
T Icco witre a Di - 


instituted a suit -for recovery of arrears of ‘rent directly | from the’ tenant in 
actual possessión"'of. 'the- Jand “on the ` allegation’ “that he “had annulled all > 
intermediate : interests. The appellant who: had : auction‘purchased Í an re: 
intermediate -interest;,at a, rent;sale. and jvas_impleaded-.in the“ plaintiff-i >: 
respondent's suit, opposed the. plaintiff- respondent's. suit, contending that, 

the interest. which .he had auction- -purchased was an , occupancy-holding and ; 
was thérefore not aiihiullable and liat, in Consequence, ‘he “dnd nor the E 
plaint- respondent ‘was’ entitled! to get" rent. from ! the- ‘tenant Pin" actüal i 
possession. . There, was. dispute between ‘the appellant and the plaintiff-" ` 

icspondentíregarding the. nature; of the interest; auction;purchased. by the 


^ ow ve agi - 


appellant, The. interd was described as an , occupancy , holding, in- the- 
appellant's 'sale- -ceitificate. The plaintiff respondent being decree- holder 
in 'the execution proccéding, fie is “estopped ‘from’ asserting that" “the interest 


was’ not ‘an occupahcy-holding. The case was as Sent ‘back to! the’ Tfial dts 


"T. 

2 
- 
* 
= 


E 


for fgrther nganing on the question of estoppeli: ^ o Geri aii o V 
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R ^, Appeal 'from Appellate } Decree -No,” 1172. 0f, 1948, against- t the decree , 
of “ Additional District Judge, ad: Extra, Additional ;Court. of ‘Zillah 34. 
Parganas, in , Rent “Ay ppeal | No. “26 of. 1947; dàted ‘the gist" of ‘March, 1948, 


the diecie of Sri AK ‘De, Mins, ‘apd Coust, Bafüipür, dated 
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Civic. The judgment of the Court ` was as follows: —$. 
1954. NUR NEN 
Ade C. N. Das, J.i—This is an appeal by Sambhudas Chakra- 


Shambhudas varty who describes. himself as proforma defendant No. g against 
Chakrabarty a decision of Sri Renupada’ Mukherjee, as he then was Additignal 
n “Gopal ] District Judge, 24-Parganas, dated the gist March, 1948, affirm- 
Bose: img a decision of Mr. A. K. De; learned’ Munsif, Baruipore. ,In 
| —— " order to appreciate the contention which Mr. Ghose, the learned - 
February, : 11. Advocate for the appellant, has sought to, raise in this appeàl | 
it is. necessary to set out certain preliminary. matters. * This 
aspect of the case was not considered by the courts below pre- 
sumably because it was not brought to their notice. The plain- 
tiff Subódh ‘Gopal, Bose instituted" ‘a suit for recovery” of' senti in 
respect . Of, a tenancy, bearing a rental of, Rs..9-9-9 p.. Said to 
have, been “recorded. in Khatian No. 121 which is.subordinate-to - 
Khátian No. 120`in touji No." 841; mouja Nachangacha: > In’ * 
thé  Dlainit the‘principal"deféndants: are defendants 1 to $. The” 
latter are said to ‘be the heirs of Tamizuddin ‘Naskat às appéars ` 
from the cause title in the plaint. This is followed _by the natnes 
of-certain persons described as defendants, ithese persons being - 
stated to be’ (2) (Gokul Chandra ‘Chakrabarty, heir of deceased - 
Nakul “Chandra Chakrabarty, (8) “Sm. "Urmilabála ' Debi: (4) ` 
Shibdas Chakrabarty and, (5) Saribhudas Chakrabarty (who. it 
may be pointed out is the appellant in this appeal) wrongly 
describing himself as proforma defendant No. g.. I E 
In the plaint the plaintiff claims to have purchased at a 
sale for arrears of revenue Touzi No. 341. His further case 
is that he annulled all encumbrances and tenures and under 
tenures including the interest of defendants 2 to: 5 and that 
.on this footing he claimed rent from defendant No. 1 recorded . 
in Khatian No. 120. It does not appear that C. S. Khatian 
No. 108 of which defendants 2 to 5,are said to be recorded as in: 
possession, was not placed on the record. In the courts below 
the main contest centred round the defence taken by Samhhudas 
Chakrabarty that the disputed land which fs C. S. Dag No. 177 
did not ‘appertain’ to touzi No: s41 but that it appertained to 
touzi No. 342_of which ‘the plaintiff Subodh Gopal 1 Bose “was a 
purchaser. by. a private treaty. This defence: Was put ‘forward ` 
so as to prevent the plaintiff Subodh. Gopal Bose from ainnulling 
the interest of al] under tenyre holders including the Chakra- 


, Vor. 98] ° : | HIGH COURT. ,,, " 


E 
DAE i 


baby defendants and as such , disentitling, the „plaintif from 


"daifing rent. rom the € tenants, the principal « defendants 1 to 4 
> t (Näšká HN Both ‘the courts below’ have megatiyed, the defence 


a and “Have! decreed’ the pláinüfs. suit. "MI. Ghose,. learned Ad- 


1 «I5 tre > Mi s 


vócfté fór the ippen ‘contended | e ‚propriety, « of- the finding 


: Hi e: mae 


? arrived’ at ‘by’ thë | Courts below that the, disputed. | land | did not 


^" appertàin ‘to’ “tou i ‘No: = “348. He, has drawa my attention to the 


bu "Sale Certificate Ext. “At and: ‘the evidence, of P.W.i,. plaintiff's 
4 |. "lumachari who deposéd to 5 “say, ‘that he could. not tell. the court 
^ which “touzi the dišputéd land ` ‘appertain, in any opinion 


be: Jra = 


'it is difficult to say ‘that the presumption, raised, by; the Settlement 


pil 


Roa of Rights that thé "disputed: dàg 177. is, situated within 


aj (Jit 


Monzi No; $41 ‘ha his been. rebutted: by the evidence to which my 
attention ‘has’ peeti diawii n. The. finding of fact reached by the 
"Colts below ‘that ‘th e ‘disputed ‘plat LIT, "appertained. to touzi 


ene we 


“NG 34i whic ‘the’ plain Sabal f opal Bosé has purchase 
NETS a" ‘revenie salé héld on 9; 14a m t be’ affirmed. 
^ TIRES “Of “Mr. ‘Ghose e must be overru ed. ^ — 


aaus BUD 
re, Baen EGZ at ert 32 Xs axis? yo betes Dachs dw us Ehe us ait 


d DNE vs 


sU 
pF. JAM 


"ME Gliose also | contended ‘that, in view ot the terms of the 
t rte ti Ra a pe tte? o C 54 ` P ug’? wa o 
di certifica té Ext. Aa, the plaintiff is precluded from asserting 
ali "5.2. S DAG in enWw ATLL ib. «nic, Bí. 
that thi disputed, land’ is. situate in ‘touzi No. 341. , This may 
LEN (at, e 8 af d 
ooking’ into the matter closely. it, seems to 


Hot be ‘correct byt | 
me that’ the plea of éstoppel,, on whith’ ‘the. defendants seek to 


iely. y: requiifes its Có] considergtion., The plainiiis case 15, 5, that asa pur- 
. € cr at XE: sale he, has ánnulled the. interest of the 
: C akrabi tis ‘defendants a to jmd. that such a annulment en 
uei jam uo “recover, fent fro ‘the tenants. on. ‘the “land in 
Z p én of C. S. Dag iv P tle plaint the interest of the 
* "Said. Cia kiavárüi. de endants, 3 X 5 1s “said to have ‘been ‘recorded 
“Gn Khatian No. i18. Unfortunately that ‘Khatian is Tot. ‘on the 

recogd. It may be presumed that the plaintiff wanted to sug. 


C that, ithe. i terest of the. Chakrabarti , defendants. (2 to 5) 


Gaii ag 


Mi 215 a Vet dd ive SB Vit 


ag thie DD a to. IL. ak x = . 
ser at a rev venue ale. It! has ‘Been contended. that the 


ike Bek v acr Al: y'b Ves ELOLA kN ATLAN m S AAT racc 
t REA to this ma be found if we examine the terms Of the 


z^ P ere 


sale pele bes at n the appellant Sambhudas ' Chakrabarty 


EE . Satya Bikash Banerjee PEE ie ip o be the, landlord 
H gena "bearing a rental’ ‘of R$ 4 4 p.i institu | a suit 
ET tent against Sm. Urmila Devi, Go Gaal te Andra Chakravarty 
nd yi eae “Nath Chakravarty. Having, oprained à tere for 
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^ Qman c7 rei ‘Satya Bikash Banerjee started execution proceedings givir 
ee we Re to. Rent Execution: Case. No. 141 of 1941... An the course ¢ 

ae ?^' this éxecution’ “proceedings the’ interest. of Satya Bikash ,Banerje 
 Shainudak “ “was presumably sold and. in place. of Satya Bikash  Bangjee tk 


zdikir bang plaintif Subodh: Gopal ] "Bose was substituted by an order of tł 


~. 


Pas Hec 3t ' coürt, dated: the 4th of January, 1943. « The execution procees 
aa Bose. ia ings went on and the holding described in the Sale Cártifica: 





oy * 53s being an o Occupancy holding | ‘with’ a rental of Rs. 495 } 
ix N: Das, J. ‘recorded in Khatian No. 121, Dag No. 177, was, brought to sa. 
ou. and at thé sale held-on the ard December, 1943, the appella: 
'* 'Sambhudas Chakrabarty. purchased. fora sum of Rs. §4/8/- ə 
pes "This sale Was confirméd on the 4th of January. 1943. the date c 
77 Which Subodh Gopal. Bosé was substituted .a3 decree. holde 
-i qii toritended. (that plaintiff Subodh ‘Gopal Bose. the executii 
= ^'Jahdlórd in the aforesaid. rent “execution. case. is- -estopped fro: 
>" “asserting that, C. S: Dag No, 17] Was held: by the. defendat 
-^' appellant in any Tight other. than that. ó£ a. settled, xaiyat.. - TŁ 

interest of a settled raiyat is. prima facie not annullable by 
"purchaser ata revenue sale.. As such the plaintiff; would ! 
a éstopped . “from , aSiertihg, that the interest. of the. appella 
z | Saimbhudas” Chakrabarty" Was. an 'annullable interest. . If. th 
D “view is "Correct, ther the plaintiff Subodh - ‘Gopal. Bose “canw 
“aim rent ‘from the. ‘principal, ‘defendants *t to 5 (Naskars). ar 
, Mie | plaintiff's S suit will fail In Support. of the submissions M 


03 
a + 


, " Chitra’ Debi “and Os; v. "Badii Bisal Bhakat and. Ori. ON As d 
7 préselic. case hás nót "been considered from the ‘above : points 
View, i ‘it is necessary. to send. the Case „back tò. the trial. court fs 


indicated. above, EP jx 
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<The renilt theveforé is ; "that this appeal is "allowed. . ]ud 
. e ‘ments, and decieés, of the courts, below are set. aside and this ca: 
i 4 remitted to ‘the t trial court for disposal i in “the light of observatio 


Sd wate =- o - &o- 4. 


B ' inade’ e above. ` Mu 


TA. ap. * dis a m "P e *.7.. - - = 
^ ix uU PES dan eg Ved MACH Ll CMS i " des zi 552839 fda ee € ue 
Leci cle A ; due 2. B ee 
P "There. will be no ó onder a as to. Cod üp to. this stage. Furth: 
E cos will. abide. the result. "Uu ae ta H 
aad Aw a P POE Pr deant ae reap m ue de aat . A 1 on! "MS ts zi 
MM PED. | a: gin as Appeal allowed. 
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X © Before Mr. Justices P.. N: .Mookerjee ‘and ,+- zt 
MA T Mr. Justice, S.- K. Sen. S 
"UMS EAM NEC ek ice qua, uM MES rd 
THE 'MONDALGHAT. ZEMINDARY: SYNDICATE: LTD. 
4 MANAGING AGENTS MESSRS. N. N LAHA & CO. “ 
j E msa A M y iu tap gi Pane al ` 
: SE NE" 'KATYANI DASI 


4 a7, *. uh V F xi ayes T T wy b Y 


Decree pase against a person and decret "er an iiis! presence ‘against 
-7 other persons— Distinction: between-—Legal effect of the two decrees. 


+ due: appellant and the Respondent. No: D were ‘co- dor landlords of a 
4, putni tenure. The-rent of the putni in appellant's share having fallen 
‘into arrears, the appellant instituted. rent suit under Section 148A, B. T. 
Act. - In execution: of the- decree;: passed! in. "theisaid:;suit ‘the defaulting 

‘ putni was sold and purchased by the appellant.. Thereafter the respondent 

. „No. 1 instituted rent suit for recovery “of, arrears of rent due in her share. 
| BST this! suic the ‘appellant: was fitipleaded "ai J “éo-stiarey Tándlord and -not as 
saw têkan; appellant's “antecedent auction-purchaie! not ‘having’ been confirmed 
.UDOqet6arAppellants. : auction-purchase.! was, .« however; ! Confirmed “during 


SA they cpendeny oÉ, respondent "Noa i$; suit abut] thé respondent: No. 1 
nng id din not, amend | her plaint by- inserting, therein herein a' prayer for a decree against 
the appallárt. Respondent No. 1's guit Was in consequence . decreed’ only 
` against the previous putnidars but not against ‘the: appellant. ‘although the 
decree was passed in appellant's presence. The appellant was also im. 
Ln pe as judgment-debtor inthe execution ‘casé which: fóllowéd- the decree 
wp :in e “No, 1 m suit. : Id that: execution case >the appellant 
Section. 47. C. P €. | : The: principa, mom ie 
S £8 L^ of appellant's’ dcbct 
| ES No. 1 
ads suit and herl-suit- having “been decreed: only Nea: ‘the: previous 
trios -Putnidars and, not. against, the ‘appellant; the defaulting Putni, which had 
e..5 un the; appellant: before the, decree, in respondent No.. 1's. suit was 
» could mot be sold. again in execution. of respondent No., i's “decree. 
ann "The P p AGER in respondent Nó, . i 'á "uit ^ hdd tle effect “only ‘ofa ‘simple 
cles mgnéy decree which coluld not ‘be’ executed against the Putni-in appellant's 
ere t hanils/^cThie: facta that | the ‘decreeiwav passedciü-appellant's-presenoé and 
cile appellant: “Was dmpleaded-. as, judgment-debtor, in the execution: case Which 
c% ear ed „ihe .degree were. altogether, iinmateríal, : TSI ot 
* Appeal “from Original Order: No. A39 3 “of. 3951, against _ 
$ri Umadas Gupta, Additional District’ Jüdge ot Zillah Howrah in Miscellane- 
ous Appeal No. 144 of, 1981, 
ESL E order of Sri Shib! Chandra Dutta; Subordinate Judge,’ ast Court, Howrah,, 
in "dated: heii ORME 1951.7 |! ja A žie nsi. "us ij £s T uf 


P 


sai 


- 


the ‘order of- 


dated : the 14th of September, 1951, reversing . 


1955. 


September, 8. 


di 


* 
, * 
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CIVIL. Section 148A, B. T. Act, is eqncerned, only with the representation of 
—— landlord's interest in 4 suit for rent. 
1953- f 
The Mondalghat Appeal by. the Aa ak aka "^ 
Zemindary Syndi- : ; l hi 
cate Ltd., Second Miscellaneous appeal i xh an order under 
Managing AgentsSection 47; €.P.C. r. AME 
M/s.-N. N. Laha uoc o | KEN . 
-- “Be Co. 


M 


- 


V. 


The material ee will En from the diei 


Katyami, Dasi. 


abahu ah aran 


September, 8. the A aa - 


1. 


& tat? 


-5. 


Hemendra podia: Sen dad Spedra Chandra Sen for 


. 
Ya 


Dr. Sen, Gupta and Sachindra Chandra Das Gupte for the 
|, Respondent. M NR , : sa n 


e 
P3 


TE -The judgment ot the Court v was as s follows: — 


>. 
Nj T D aeh 
Piran x I 2 


Bl ^P Ne Moaierlee d The ‘appellant and, the ‘respondent 
NG. 1. Were, co-sharer., landlords, of à, putni tenure. which: was 

;-.. held. ander, them. atan annual.rent of. Rs..4,522 [The appell-, 
. .,ant:was the landlord ‘to’ the extent: of: a twelve annas iafid. odd 
h _ Bandas’ share and the’ respondent No: E had the rémaining. three 


Anis and. odd: “gatidas sháre.. DEDE E o 


“ 1 ' , 


* 
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AM In the: appellants share the. putni. rent. fell.into arrears for 
i the years-4348-to 1351- B.S: and, fot |, recovery “of the ‘said -arrear 
Tents, the Appellant, instituted Renf“Suit No. 2 of 1945 dn the.” 
| Court. of t the Subórdinate "Judi: | ist ‘Court, ' Howrah framed in 
is Rd with. the provisions of section . 148 A oË the. Bengal 
ciiTenancy Act making. the respondent co-sharer.-laridlord-a party 
 thereto:— That: ‘suit- was eventually decreed: on the 5th’ February 
1946 and: ‘in! éxecütion of that decree ‘the defaulting ‘tenure was 
JL Sold j in Rent, Execution, case No: 2 of 1948. on the, A4th. September, 
" 31948, and jt was ‘duly. purchased. "by: the appellant... This. sale 
vey WAS. duly confitmed on.the 23rd April 1949.and the appellant:thus 
1. --Became:- the sole -holder- or. pütnidar -of- the- said: -putni “tenure 
l while. remaining its tosharer- ‘landlord t to the’ Extent. of its fs 
E: „ainas, and. ‘odd pandas. ‘share. Mosca E P 


bh n k^ ree ghee de a mat 


O un Tih, fuesntime. on, ‘the. 5th April, ` 194946, Respondent 
No. 1 had instituted «Rent Suit, No.- 2 o£. 1949,:for recovery of 


EUNT TS zt "e Peuple copre 
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4 j ENT iyo dec. a a E. 
arréaÑŇ of ' "rerit: ‘of ihe (paid | Putni tenure, for, ihe, years 1852 to .  CiVm.-. 
1 355. BS. in Fete thee annas 3 And odd "gándas; share and,.in that- ~*~ 


*suit, ‘she ‘iad impleadéd” several „persons including:, defendants Ud e 
Nos. ' a to E ef that, suit as tenants, and also, the. appellant; des The : Mondalghat.:. 
Sendihé Nó. 8 as a 'cosharer jandlord,. the’ latter's, auction. papi Zemindary: Syndi- 
"chase! "refereed to “above,” not having been ‘confirmed till then; j,, eator Lids : 
. and they Puti or the. suit tenure. not, having. thus passed i to. it at anaging Agents. 
Et bar ^ . Mf8. N. Nu Laka 
that tine” This ‘sale, however, 1 Was confirmed, as Í have already. 


Us & Co: 
said Beloie ” ‘shortly’ ‘thereafter, namely, . on the. 28rd. September, - v. 


_ 1949, “but, tio further steps. appear ,to. ‘have been taken by the. Katyani- Dasi. 
Respondent ‘No. M in her. above suit, ‘upon, this ‘confirmation’ and. Mu 
thé: plaint ‘reniidined à as it originally. Was. The responderit's. rent . Am i J. 
swit "Was ultimately « decredd on the, sgh. july; 1950, only against | 
defendants Nos. 1 to 3. Nọ decree; ‘however, was passed in the 
suit aginst, the appellant "who. was defendant No..8 therein, as 
already’ | stated, ‘although the “decree against defendants Nos. 1.t0 - 
3 was made in his presence. | This ‘decree was put. into execution 
by ‘the’ ‘decree ` holder (Respondent. "No. a) in Rent Execution 
° Case No: 8 of. 1950 and, in that, execution : Case, wherein -the 
appellant. also, was impleaded. as a judgment. debtor, the default 
ing putni Was, ‘sought i be, pui up., to sale, by. ‘the. Respondent 
No. 1. "Thereupon, | the, appellant f filed an objection, under, Scc- 
tion 41. of the ‘Code of Civil Procedure, objecting to the sale of 
the putni at, the instance of the Respondent No. 1 jin. execution » 
e, of hey above decree, and the principal. ground taken. was that. the | 
putni | tenure having already passed. to the appellant by reason of 
its aüction purchase, confirmed, as ‘aforesaid, on, the agrd Sep. 
tember, 1949, ` ‘that. is, during the pendency of the respondent's 
rent suit, and the latter not having, made. it (the. appellant) a 
party to the. same as the tenant or holder. of. the suit putni and, 
in any; event, thé said suit. haying, eventually been decréed only 
against . the other defendants Nos. 1 to 3, as stated ; above, and | 
not against. the ‘appellant. ‘the defaulting’ putni tenure, which 
had passed £o. the. latter. Jong i before the "Respondent | No..1 ob- 
tained. the decree i in her rent, suit, could, not be affected by such ' 
decree Or ‘Preceded , against or ‘sold in, execution thereof. . This: 
Š objection.. succeeded ‘before | the learned Subordinate, ; Judge: ;but,. 


aya k? 


on appeal, it. was ,oyertuled „by the learned A “Additional District’ 


iir HAS F ee Pe ENE 


Judge. and. against, "this appellate | decision. tet parabi appeal J Tias: 
been: preerred-by the appellant. | 
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Crvir. : The facts, set out above, are not really in dispute. | uo 
UE ' those facts, the leariied. Subordinate Judge, found, that, as upon 
D^ the’ confitmatíon: of the sale, as "stated above, on the ssrd April. e 

The Mondalghat 1949, that i is, during the pendency of the respondent's rent suit 

Zemindary ~Syndi-(Rent Suit" Nó. 2 of” 1949). the disputed ` putni had ‘passed. to the 

| "mod 5 Agents #PPellant, the decree in the latter's suit (Rent Suit No. 2 of 1945). - 

M/s. N. N. Taha Deing a rent decree and the. resulting sale a rent sale, the res; 
& Có. - pondent's' decree, obtained in her ` Rent Suit No. 2 of 1949) 

v. - against only the other ‘defendants Nos. 1 to. 3, whose interest 

Katyani Dasi. in the tenancy had alréady ceased because of. the appellant's » 

s " above purchase, could not’ but ‘be considered to have had the pA 
Moohorjeo, 7. effect ‘of ‘a simple money “decree and (hat, accordingly, the said ' 

1 decree could nót be executed Against t thé putni in the appellant's, a 
hands. > The ‘learned Subordinate Judge, accordingly, ‘allowed © 
the appellant's objection and exempted this. disputed puni ; 
from ‘sale in the respondent's exécution Case (Rent. Execution , 
Case No. 8 of 3950). “On appeal, "however, as I -have already’ | 

4 said, the leained Additional District Judge came to à different 
conclusion, holding inte? alia that the respondent’s , decreé “had ` 
the effect of a rent’ decree " ‘in Jaw and. that, accordingly, it was 
enforceable against the defaulting putni | in thé appellant's hands. ` 
In reaching the above conclusion’ and particularly? his above. 
finding, the learned Additional ‘District Judge Appears , to have ^ 
been influenced by the fact that the appellant: was a defendants, | 
namely, defendant No. 8 in the resporident's rént 'suit and, prê- ` 
sumably, on this” view, he held in favour of the respondent. «To. =? 
support ' "his: Conclusion che learned ‘Additional’ District "Judge l 
: ' also brought. in Section 168A of thé Bengal Tenancy Act, which 
as it appears from the récord, was inVokéd. by the decree holder 
to support- her appeal before 'hirii, and, having held" that the ` 
defaulting t teriute had mot céased to exist by merger or otherwise $ 
upon thè appellaiit. « co-shater landlord's ' purchase theréof and. 
was . thus available. tö the Respondent No. 1 for Tealisation ot 
“hèr dues under her above ' rént decrée ' and that tlie said section | 
168A. did 1 pot stand i in her way, ‘and, having found that the, Rés- 
. pondent | No. i was entitled to bring the Suit (Rent Suit No." EN i 
of 1949) for her share ‘of the arrear rents of the disputed. puni, l 
the. Teartied Judge’ proceeded t to, observe that “ it can’ hardly” be * 
: that. She h hag right to bring a suit and obtain’ a decree, but- has | 
nó. right tò exééute’ the deret.” Jo: the: above ‘view. of the 


matter, the learned Additional Disiric ct "Judge ‘allowed’ the Tepe 
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pondeqt's appeal and dismissed: (hie appelant’s objection under CIVIL, 
Section 47 of the Code of Civil Procedúre, WE m 


X op-ox s a zi = 
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1953: 

. On the Mm facts, ds ‘stated above: it seems to me e clear The ar 
that the learned Subordinate Judge ' was right and his decision Zemindary er 
ought not to have been reversed. When the Respondent , No. 1; Gate pU 
brought- her Rent Suit" No. 2 of 1949 the  appellant's purchase nec RR 
AL its rent 'sale had not been confirmed. "The respondent No. 1 ^& Co. 
therefore, ‘was perfectly | right at that time. in impleading it (the: v. 
appéllant) iri her suit ' only as “a co sharer landlord. When, Katyani -Dasi. 
however, the corifirmation came, it was nécéssary for the. Res- - n 
pondent: No. r'to pray: for à décree against the appellant also in pon "n J. 
dis newly acquired ‘status of the ` tenant. às a. result. of the said 
confirfnation and to 'aniénd : the plaint àccordingly. | ‘The argu: 
ment'of ‘Dr.’ Sen Gu] ta that, as ‘the appellant’ was already a party , 
to the rent suit; ‘though’ as à co-sharer landlord, ‘that was suffi- , 
cientto Bind it by the' result thereof ‘even as à tenant, that is, 
even in: its newly acquired tenancy. right, particularly. when. in. 
that rent! suit‘ the appellant itself ip its written statement had ' 
mentioned the fact of that coifirmation and the court also pro- , 
ceedéd: upon that footing,” 'doés not seem: to be. very convincing. 

Even: assuming, however,’ that, in lié above state of facts, the 
appellánt?must be deemed ' to have Becomé impleaded in. the 
responderit's' rerit suit.as a tenant defendant, ‘that Would not be, 
ofany possible help’ to the Respondent ‘No.’ r in the present case. 
e Whatéveremight have béen the’ findings: of ihe Court on that 
occasion, the decree was "actually passed “only against the other 
defendants. Nos. 1'to"$ and thére was’ no appeal but the Res- 
pondent NG. 1' accepted this decision and: ‘itis this decree which 
is now sought: to be executed. It. is “not possible t to argué—and, 
infeed, that’ is not the ‘respondent’ s “gase—that | the appellant was 
represented in the respondent's. suit by thè other defendants , 
Nos: i to'3, against Whom alone ‘the respondetit’s / decree was 
obtained, or that the defaulting’ teriuré, ‘even’ after the ‘confirma- 
tion of the appellant’s auction purchase, continued to be re- 
présented in the said suit.by the said defendants Nos. 1 to 3. 
It is difficult, ‘therefore 16! hold: that the said decree, when, it was 
not passéd against the ‘appellant, would’ bind its ‘interest in ‘the. 
disputed! putni’ ‘or, the said iputni i in "i ‘hands andas ‘admittedly, 
at the "date: ‘of the’ "said. decree; | the: pithi hàd. dlready passed’ in 


its entirety to the- appellant, ! agaihiót whom’ ‘there was no ‘decteg: 
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e in tbe suit, the decree passed. could not have the eff jc ol 


"rent decree.” The mere fact that the decree agaimt the- 
ee defendants Nos. 1 to 5 was made in the appellant's pan 


- The Mondalghat would not make it excutable against the lattcr interest in the dc^ 


Zemindary Syndi- 
cate Ltd., 
Managing Agents 
M/s. N. N? Lala 
& Co. 
es? 
Katyani Dasi. 
P-N 
Mookerjce, J. 


faulting , tenure or make it a rent decree", . .*. 
Htl, d ni ‘ 
: n 


"When the decree’ in a ‘rent suit is. setali ased against’ 


‘other’ persons and no decree is made against a particular party, 


the mere fact that the latter was a defendant i in the said suit.or , 


that the decrec was 'obiained in its presence would not make thc 
decree’ executable against its interest in the tenancy, on the foot- ; 
ing of ‘a 'rent decree, particularly where there is no: case of. 
` representation of the entire tenancy by the said. other persons 
against whom the decree is actually passed. A ‘rent decree 
cannot obviously be obtained without impleading all the, tenants, 
or, those at least, who represent or may be held, to represent the 
entire tenancy. It does not follow, however, that a decree. 
obtained in a suit for rent, where all the tenants are impleadcd 
or those who represent or may be held to a the entire 
tenancy are impleaded, would necessarily be a ‘rent: decree." 
If the decree is passed against all the tenants, it would certainly 
bea ‘rent decree. If, again, the decree is passed gagainst those 
of the tenants who represent Or may be held to represent the 
entire tenancy, it would also be a ‘rent decree.’ If, however, no 
decree is passed, even though wrongly, against the admitted ten- 
ant or tenants or some of them while the decree is made though, 
in their presence only against the rent who do not represent or. 
cannot be held to represent the tenancy at all at the date of the 
decree—as it has happened in the present case—or do not re- 
present or cannot be held to represent the entire tenancy at that 
date, the decree cannot have the effect of a ‘rent decree.’ The 
learned Additional District Judge was therefore, not right in 
holding that the respondents decree in Ber Rent Suit No. 2. 
of 1949 “had the effect of a ' rent decree ’.’ 


[ 2 | 2a ee " ty E a " a i a 
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It is Nm difficult to see how, in. the present case, Section , 
168A of the Bengal “Tenancy Act can at all be relevant from the 


| 
) 


t 


decree- holder’s point of view or to ‘support, the Lower Appellate 


Court’s decree. It xo doubt appears. that the decreg-holdex 
(who was the Appellant in the Court. of Appeal below) , took 


J 
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d specilic ground, maihiély,- "Groünd ' oU 4 i in her. Memorandum Civir. 
ofAppeálithat "in" view of V2: RAN Section . 168A. of e 
B. T. Act”: she- Was entitled. i5 produce against the. tenure in, +953- 


éxecution of her decree. Possibly also, before the Lower The Mondalghat 
Appellate Coyrt, this ground was very, strongly urged by the Zemindary Syndi- 
decree-holdér (Appéllarit) i in ‘support of her appeal as is indicated“ | Cate atts 

By the ‘learned "Additional District ‘Judge's. observation, in, his piping aa ee 


M/s. N. N. Laha 
judgment that ° ‘the ground urged in support of the appeal are & Co. 


“that the view taken by the learned Subordinate Judge is errone- -~ v. 
Gus in as mutch as there has been no merger of, the tenure in Katyani Dasi. 
view of the ‘auction ‘ purchase: of ‘the tenure by the Mondalghat l EN 


Zemindary Syndicaté Ltd" ^ Büt'I am entirely unable to appre- 


Mookerjee, J. 
ciate the relevancy of the above argument of the decree-holder 


Sor the learned Additional’ District Judge's long discussion in 


his judgment on the above section as an aid either to the decree 
holder's appeal before the Lower Appellate Court or the learned 
Judge's final ‘conclusion in the case. The section “quoted | has in 
my opinion, rio bearing on the case ‘before us and the use, sought 
to -be made ‘of it by' the’ décrée-holder, ‘namely to, "upset the | 
adverse findirig of the ‘learned’ Subordiriate Judi e that her decree 
Was a mere “* ‘money decree" and. to ‘establish’ “her right. to pro- 
ceéd’ ‘against the tenure in exécution of the. same, was wholly. un- 
justifiable ; and the learned ‘Additional District Judge was evidently 


"in error in rélying' upon the’ same. Nothing i in that’ section can 


p 


affect or alter, in ‘any mannet whatsoéver, the legal position of 
the parties'in the present ‘case or thé’ decision thereof. Nor is 
the result ‘affected in any way by the’ ‘fact ‘that the respondent's 
Rent: Suit No.’ of 1949 was brought. under or framed i in accord: 
ance with’ the provisions, of Section 148A of the Bengal Tenancy 
Act Strictly’ speaking, that’ section has nothing to do with the. 
rej tesenitation’ of thé Xénancy;- it is really concerned with the 
representation ‘of thé landlord’ s interest in a suit for rent and its 
bearing upon the character of the decree is limited to that aspect , 
of the matter (vide in this connection sub-section (6) of the 
section and it is thus wholly irrelevant, so far as the question, 


, now befoxe us, is concerned. : 


It* follows, therefore, that the finding of the learned Addi- 
tional District Judge that the respondent No. 1’s decree was a 
' rent decree’ and her present execution case was in law a ‘ rent 
execution case’ was clearly erronebus and his attempt to support 


e 


. 
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his final ondua in the case by referrence to section 168À ot 
us the Bengal Tenancy Act was entirely misconceived and the dis- 
os cussión: on: that statutory provision in, his Judgment was irre- 
The Mondalghatlevant and: unnecessary. 
Zemindary: Syndi- > . 


cate Ltd., E I 
would accor r r 
Managing Agents dingly, reverse the decision ‘ol the Com 


M/s N. N. Laha Additional District Judge and restore that of the learned Sub? 
& Co. ODA Judges | 

Nes d l ps i . 

Katyani Dasi. 
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In thé result" ‘therefore | ‘the appellants O IESU under 
z x Section 47 of the Code ` succeeds and its Miscelllaneous Case is 
' Moohenjee, J. allowed, as ES done by the learned Subordinate i s 


ta" LI 
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The appeal is allowed 4s above but there will be no ) order n 
as LO costs. | 

S. K. 'Sén, Jit I agree that the appeal. should be allowed. 
I should like to add however that it does not appear to me that 
the reference made by the lower appellate court to.the provisions, 
of Sectión 168A of the Bengal ‘Tenancy Act. was misconceived., 
The learned” Judgé was ‘clearly meeting the argument that. 
Rátyayani ‘Dasi, Respondent. No. E was not entitled to bring 
a rént suit at all for her dues up t0,a date prior. % the date ol 
confirmatioii of the sale in [avour of the Mandal Ghat Zemindari | 
Syndicate i.e. ilie appellant, and that she should have claimed 
her düés fiom the purchaser at ‘the earlier execution sale, i.e. 
appellant under the provisions , of Section 168A (1 ) (b). e The.* 
learned judge quite properly refuted this argument, and held 
thai ‘the respondent .was entitled to bring. a rent suit as she was 
nota decreé“holder under the previous decree... But the learned 
Judge omitted to consider the further point whether the judg- 
ment debtors in the decree obtained by. Respondent "No. 1 re 
presented the tenancy, and so he came to à conclusion which 
has. to be reversed. 
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P.K.D. Appeal allowed. ° 
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| PITAMBAR DUTTA. & ANR. . E Civir. 
t keh wa + * 1954. 
M xorn s DWARKA NATH DUTTA. T 
: ARE - "Ur P x4. ome 4 January, 5 


Lease a and document which is merely ` an order entitling the grantee to go, 
into possession ‘and lo remain in. possession on payment of 1ent—Dis-, 
: Finction' between the two docunients--Admissibility in ewadene of a 
abala efective’ to pass (itle, pg a o c M 


v5 *l GEM D E ks o! ZEND "OT ' : 
A document, which per se does not, fix is ‘terms .of ;the lease but only: 
referg to a prayer made by the grantee for the grant. of a lease and adds that 
yet Has béen granted is not a lease. The lease was an antecedant tran, 
saction not Created 'by the 'dociiment. "The mbre fact that’ it recites the tent 
payable for the property which has been alreddy demised: does not show ‘that’ 
the document’ itself fixes, the: rènt A document which: is:merely an order 


entitling , the grantee to. go, into, possession and to remain: im, possession, on 
payment | of rent year to year, is not a lease. | 


1 
r t 
idus bove or eor: F - 


'* A Kabala,” even if it ‘does noi effectually pass "ütlé; is is Vet admissible t to" 
prove: under ‘what. alleged title 'the;vended cate’ into: * possession’ dnd ‘con: | 


tinued in’ possession, -IL is;at any rate admissible.to, pfove the naturé ‘of 
; ; 

vendecs.poOssession$. p... ue uu o oso uus ognuna E 
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: Appeal by the. Defendants.. T ce eee 


wingi, $3 ve 


e. , Appeal from an ordér dt remand in a suit ‘for ejectment. 


m s pats id e 


| THe material, Facts will. appear: from the nde. 


, Manindra Krishna Ghosh for the Appellant. | > 
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Dwijendra Krishna Dutta. and Kumar Krishna Dutta ‘for 
ine Respondent. | i 
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E à kae x ae CH t estin t. nra jas 
"The judgment of the Court was as Follows: — — M 
e il tal ‘ D toa á Jaa Ea GE AE a wet 


* Appeal from Appellate Decree No. 193 of 1949, against the decree of 
S C. Datla Gupta, Esq’, District Judge, Midnapore) in T.A. iNo. tyi of 
1948 dated ‘the 23rd December, 1948 reversing; the decree of Késhabi Nath - 
Roy Chotidhuri,, Esq,,.,Munsif, and Court, Maina pores dated the: z3rd of; 
May, 1948. | è 
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Pitambar Dutta 
v. 
Dwarka- Nath 
Dutta. 





January, 5. 
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C. N. Das, J.T his appeal ‘is "at the instance of the 
defendants and is directed against an order of re d made 
by Mr. S. C. Dutt" Gupta, learíed. District „Judge, idnapore. 
The plaintiff's case is that out of C.S. Dag No. 1166/2190, ehe 
disputed property, .43 acres belonged to one Baidi Laik, that 
by a registered deed of sale dated 22nd Kartick, 1340 B.S. the 
plaintiff acquired this; property. There was a confirmatery 
kabala eight years later in 1348 BS. The plaintiff's further 
case is that the remaining portion of the said C.S. Dag belonged 
to óné Shibu Jana and this had passed to the plaintiff by certain 
transactions to which it is not necessary to refer. “The detence 
is that no portion of the disputed property belonged to Baidi 


Laik or Shibu Jana ‘or’ that'the' said properties or other pro- 


perties were the Joint properties of the parties. and on pargjtioA 
the defendants have got the same. The trial court upheld the 
defence and dismissed the plaintiff's suit. On appeal by. the 
plaintiff the judgment and decree of the-learned trial Judge has 
been reversed and the case has been remanded to the trial court 
for rehearing according to Jaw and on the lines indicated in the 
judgment. The order of remand is in these terms: "In the 
face of these. circumstances, I am unable to say that the learned 
court below. applied his mind in proper pérspective to the facts 
and circumstances of the case and as such the jüdgment cannot 
be allowed to stand. The Hukumnamah (Ex. 4) and the kabala 
dated 22nd Kartick 1340 B.S. executed by Kenaram De and his 
wife Kshirode Dasi in favour of the plaintiff should, be received 
into evidence. "The'learned Munsif should also’ consider ‘whetlfer 
Exs. 2/a, 2/c, 2/d and 2/e, which he had expunged, should be 
received into evidence or not.” If he holds that these should 
not be received into evidence he will give his reasons therefor. 
He should also take such further evidence as the parties might 
adduce before him." 


MA x 


Pd 


Mr. Dutta appearing for the respondent has raised a preli- 


minary objection that the appeal is not competent. In the view 
I take it is not necessary to deal with this objection. e — 

. Mr. ‘Ghosh, who appears b the appellant has :cofitended - 
that ‘the Hukumnamah (Ex. 4) being a lease, is not admissible * 
at all... The lower appellate court has observed ‘that Ex. 4 is a 
memorandum and should be atimissible as showing the landlord's 


">. 


VOL. 93-];. E puc © “HIGH COURT. 2a fet ' 248 
| | j or 

admissio -to- original tenant, .Baidi.Laik:died.. without fan heir: Civi, ' 
and the Bhagchasi.of Baidi-did not deliver any:crops. Mr. Ghosh `- M 
contends . that this View: is, not correct, ; -I-«have perused this due 


document Ex. 4<, To’ me: it seems that ‘the document-Ex.-‘¢ is' Pitanibar Dutta : 
merely am: order*entitling the: grantee. Kinoo Dey ‘to: go ‘into, - v: 
possession. and to enjoy the same onrpaying rent. “The docus Dwarka Nath 
ment per se does not fix the terms of the lease. It refers to a pina 
prayer-made by: the grantee for thegrant ‘of-a-lease'and adds G. N. Das; J. 
that that prayer, has. been’ grantéd:. ‘The, lease was: therefore, an: 

antecedent ‘transaction not created by the document in: question: 

The ‘mere: fact that it-recites- the rent payable forthe property: 

which -was:demised. already: doés not. show ‘that the: ‘document 

NES ‘Axes: the rent. Ttrexpressly says Tisu p Y tu 


"Ceuta (ate sfin, e, qini mett ca | EC kista 31 sidi. 

WHS caliata df, EGET «taa: str fürs d uU. 
This ew Mpls that . th : €, document, is a an order. 
entitling the grantee to go into possession and io remain 
in, possession pn paying; the rent from, year, tọ year, . Ex.;4 is 
therefore admissible in evidence. = 


‘Mr. Ghose ‘next contended that the kabala dated g2nd 
Kartick 1340 B.S. executed by Kenaram is not admissible in view : 
of section 26C of the Bengal, Tenancy.Act. The question 
whether the,Kabala would effectually pass title or not need not 
detain us new. "The kabala dated 2gnd Kartick, 1340 B.S. pur- . 
ports to put the vendeé into possession and the kabala is at any 
rate admissible to prove under what alleged title the vendee con- 
tinüed to possession. If in point of fact. the vendor had occu- 
pangy right, the, document. should.:be, ineffective to pass title. 
But that is not a matter before us now. We are to look to the 
statements. in the kabala. For the: reasons, given..by me, the. 
kabala dated’ 22nd Kartick. 1340 B.S. is at any rate admissible 
to prove’ the nature- of possession; if any, of the vendees under 
the kabala. * Mr. Ghosh ‘also’ contended, that ‘thé documents Ex. 
2/a, 2/c, 2/d and 27c are all inadmissible. The léarned Judge 
is. generally said that, the, learned Munsif should also consider 
whether Exs. 3/a, 2 jc, did and. 2/e should, be, received in evi- 
dence or not: ‘This docs mot necessarily.. imply -that they are, 
admissible. The admissibility of these documents would depend 
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Civ, | on the edivence which may come on the record as a resu)t of the 
Nia direction given in.the order of remand: entitling the farties to 
d adduce further evidence. There.is therefort, no substance ‘in 











an rm) 

Pitambar- Dutta ; the objections raised on behalf of the appellant that the court*of- 
| Me appeal.below did not give proper. baana as” ii the: ad- - 
Dyar at us ru of these documents, Ta 00r. 

Dutta., l t. 
G. N. Das, Jw ee condi that the trial court had -fourtd 
< that the plaintiff's suit was' barred by limitation and: that this 
finding has not been considered: by the lower appellate court. 
I do not see any substance. in this contention. The: plea of 
limitation was raised by Issue No..1. ‘It runs as follows; Is 
the suit barred by limitation?. ‘The finding on this issue ‘1s 
follows “‘issue No. 1 was not pressed." The question whtther | 
i the plaintiff 15 in possession or not will also depend on the 
evidence which the lower appellate court has directed the trial 
Judge to take. I do not therefore see any force in the conten- 
tion raised | on behalf ot the apik ani. 
This appeal must accordingly [n ans it is k dismissed with” 
costs. | a 
* P.K.D. VR o, Appead dismissed. 
e i | a - S | || ' ^ r | 
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— Before Mi. Justice P. B. Mukharji. 
WE ' SATYA ‘KINKAR DUTT & Anr. 
ete se c UAR ot us ; i 
1954. Rm DM _KIRON CHANDRA SINHA & Ors.“ <o. 


Peurum yy que Original: Side Rules, Chapter XIII—Pioceedings on Orginaling Summons 


+ Aegisteicd as suit —Vendoi-purchiases Summons taken out by intending 

 ipurchaseis—Indian, Trusts Act, Sections 70, 71, 73, 46 to 54 and ro— 
Presidency Towns Insolvency Act, Sections 103A and r19-gBankrupt, if 
ean continue to act, as a hustee. »" 


t i ya : 
E at 3 " H 
e 


i A bankui can act scu dorus after’ the onder’ ol adjudication ande 
when the order- of adjudication is in operatiol? and has not becn annulled 


insolvency do& inot discharge à Acustee, but provides Ja ground, for - his , 


r 
4 


i E Spt No’ 2699 ‘of 1958. EIDEM ELT A 
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chee Neich c can be audis of P" appointung : a new trustee in: his piace. 
Unt& new trustee is ‘appointed in his place, the, bankrupt . trustec continues 
hieeoffice óf a'trüstee.- This follows from Sections ho; 7i and 7g of the 
Indian Trusts Act. Sections -46 tó 54 of the Áct also lend support to this 
view.: This, view is. "fortified “alee by- thie - Presidency Towns' Insolvency Act. 
Section 103A of the Presidency. Towns Insohency. Act dealing expressly with 
the ‘disqualifications of an insolvent docs not provide that a person who is 
adjpdged , an insolyent is by that fact alone disqualified , forthwith -from 
holding the ‘office’ of a trüstec. The words used in- Section 119 of the 
Presidency Towns Insolvency Act also point to that conchision: 


E Pa t - . eee ' wy! * i 
a 
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When a person becomes. inso ent the law- divests ‘him of-hls own pro- 
perties and. puts the management of such; properties in the hands of the 
official assigner. But with regard to, properties, in respect of "which be is 
metre mustee, such properties do not vest in the. official assignec. Rt is, 
_ however, open to the authors of the ‘trust or the beneficiaries. either to 


altow thetrustec. to 'éontinue as ‘such ha to discharge him and appoint a new 
trustec in his place. i CI IM 


- 


r 


" Although the properties. owned by, the’ msotvent at, the timc of the 
adjudication vest in the, official, assignee, ; properties , acquired ; by the in- 
solent. after adjudication and before discharge do not vest in the official 
assignee immediately on the making ef the order of adjudication, The 
official assignee ‘has,’ however, 'a right to intervene in such after-acquired 
properties on ^béhalf of. the insolvent's estate, But. if he does not so inter- 
vene, .the, properties are held by tbe insolvent.; The. insolvent, therefore. 
docs not sufter from an absolute ‘incapacity to hold property Section 10 
of. the Trusts Act, therefore, does "not debar an insolvent from continuing 
as trustee,“ 

9.45 .* e jon LEES 
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- a. : * 4 ^ 
; Bencficiariés can lawfully and validly deal with their beneficial interest 
in trust piopertes but‘ not with the legal estate in such properties as tht 
legal estate is vested in the trustees, . 


- t 
ER ME x 4 got 


“When there Is no question ree a sale berg beyond the power of the’ 
trustees- and! when the “sale- is ‘not impeached on the ground of unreason- 
ableness.or malafides under Section 49 of the Trusts. Act, the beneficiaries 
are not necessary, le in eee the sale... > Wa wak 
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, Suit under Trust and Insolvency. Law arising out of. an 
Originating: "Summons, Ij e 
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. "The a facts vili “appear from the “Judgment, 
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Debi De am. A. K. "Basu for the Defendants, 
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Civir The Jucpisent of the Coun -was as follows: — f 
un P. B. Mukharji, J.:—This Originating Summons raises 


Satya Kinkar some interesting and important questions. under the insolvency : 


Dutt. . law and the trust law. It is registered: as a ‘suit under the” 

Y» . Original Side Rules of this Court. : a. 

. Kiron Chandra E ' NS j 
Sinha, 


WAE “It is a vendor-purchaser summons taken out by the mia 
February, 15. ing purchasers Satya Kinkar Dutt. and. Satya Sankar Dutt. under | 
ARS an Agreement for sale dated the 9th May, 1953. Their vendors, 
namely, Kiron Chandra, Sinha, Jotindra Nath Bose and Pasupati 
Nath Bose, are among the defendants on this ‘application. The 
two Other defendants in this proceeding are the two trugteeg. 
Kartick Chandra Mallick and Ganesh Chandra Mallick. The 
vendors: under. clause 4 of the. Agreement for. sale. are TRUNG 

to make a ^ good marketable title." 


. The facts: may be briefly stated to appreciate the ‘points’ of 
^ law: that (puse sumimons calis for détermination. I. 


“One Rai Bahadur Debendra Nath Mallick, à Hindü governed - 
by the Dayabhaga.School of Hindu. Law, execifted a Deed of 
Settlement on the end January, 1925 in respect of diverse pro- , 
perties which inter alia included premises Nos. s0A' to goD, 
Dharamtolla Street, Calcutta, now intended to be sold under 
the Agreement for sale. The main provisions in the Beed of 
Settlement were, that the Setüor appointed himself as-a_ first 
trustee, that the Settlor's wife Brojo Sundari Dassi was to enjoy 
the properties in suit for her natural life and after her death 
such properties would vest in specified shares absolutely in, the 

“five sons of the Settlor, and that the trustees for the time bii 
would partition such properties among the five sons in accord- 
ance with their shares defined in the: Deed of Setilement. ' The | 
Deed of Settlement also provided that aftex the death of the 
Settlor, his two male heirs eldest in age then’ surviving would. 
be-the trustees. The Settlor died in February, 1926, and ‘the ` 
4th and the 5th defendants Kartick and Ganesh being the two 
male heirs eldest in age then surviving, becaihe trustees under ° 
the Deed of Settlement, and acted as such in respect of these pro- - 
perties. The Séitlor’s wifé Brojo Sundari Dassi died” in May. 

-1983. The important event for the purpose of this , Spmmons 
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BRE occurred ‘on, the, zand, February, , 1938, .when- I hewidelenelanl Civil. 

im oe 
trustee Ganesh , WAS, adjudicated ‘insolvent. , .; He.,remained in- ae 
solvent A ill the gih May, 1944 when the order for his adjudication . = 
Was ‘annulled, by. this Court, During. his insolvency -on the 24th Satya” Kinkar 
“April, 1944, the" ‘Insolvent-defendant Ganesh, along with: de- Dutt 
fendant "Rártich a as trustees | sold and transferred, the, properties E. 
4S2 gd I 
Im suit io the first, three defendants Kiron, Jotin and Pasupati. FÉ"? Chandra 
MA Si 9 o Sinha. 
Apart from t this sale by. the trustees An, 1944, the searches regard Un 

~ mg the title of these properties, haye, revealed, that. prior .to such P. B. 


: | sale, some Q "the. beneficiaries. dealt, with, their interest. in some Mukharjz, J. 
of these" properties, as if they were, absolute; and independent : 


^r 


owners, as for ihstance, a. sale by defendant, Ganesh of his share 
to his wife, Biraja o on the 10th January: 1938 just -prior to his 
sitigolvency, mortgage by. defendant , Kartick. of his, share on the 


14th March 1938, and mortgage, by, one, Gour, another. son.of the 
Seitlor. : -r ( 
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k e ; i z t ; : 
; durs was on. the gth, May, 1953, that the first dem defendants 
in consideration. ‘of, a sum of Rs. 18; 000/- entered into: the 


Yola dod 2 7 

A eement for, sale o of, the properties; in suit. to. the. plaintiffs and 
Teceived Rs. 5,001/- as cárnest money thereunder from.the .plain- 
diffs. “The „pivotal question’ relates, to, the ;validity of the title, of 


the. vendors who purchased t these, propere from a,trustee, who 


was insolvent at the time. MN 
EON. 40 te FS Coaxrderx] pe | tare Qu ds: OE. ad " ppal 
| “The first question raised on, this summons . for determina- 
white ; 
«jon s f ji T BUR CA d educ call i 2 MITIS ! "e è 
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ur (a). "Whether. the, T defendant. Caney was. _ com- 
i paes to sell as trustee inthe conveyaice..c dated the: g4th 
pril, 1944 , during, the period, of his insolvency. NU TER e 


Ae * * 
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This question raises, the, most, important, point, of this 


dila bar te r ere 


summons. . „The, point is. can a bankrupt t trustee-act as a. trustee 


-cion is is in operation and has not been, annulled. 


Tate wA a v "pnt 


sen get of the, different sections, of the. Indian Trusts Act 
and the, Presidency Towns Insolvency; Act, I ‘have, come.to the 


PR 


k conclusion. that, he. can, “and the answer, to Question (a). on. the 


isa wee 


summons. ås; aforesaid must, be in the. affirmative, „£ will, briefly, 
atate my. réasons for this conclusioni zc VEZ OS - 
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CrviL. Section 70 of the Indian Trusts Act indicates two circum- 
stances when the office of a trustee is vacated. One, of course, 
- js the death of a trustee, and the other is his discharge from his 
Satya “Kinkar office as a trustee. Section 71 of the "Trusts Act lays down six 
. Dutt .methods by which a trustee may be discharged from his oflce 





= 


NA and these six methods are expressly stated in the Act to be the 
Kiron Chandra 

Sinha. "only " methods. Among those six methods described in section 

SAHEN 71 of the Act, insolvency of a trustee is not one. Therefore, 

P. B. the insolvency of a trustee will not ipso facto discharge him from 


Mukhatj, J — his office of a trustee. The meré fact’ of insolvency of a trustee 

| will not discharge him but some further step will have to be 
taken to effect his' discharge. "That further step is the appaint- 
ment of a new trustee in his place.” This conclusion is supported 
by Section 73 of the Trusts Act where it is provided that when- 
ever any person appointed as a trustee " is declared insolvent # 
a new trustee may-be appointed in his place. Insolvency .doés 
not discharge him, but provides a ground for his discharge which 
has to be availed by appointing a new, trustee in his place. 
Until, therefore, a new trustee is appointed in the' place of tlie 
bankrupt trustee, the bankrupt trustee’ must be held to continue 
his office of.a trustee. The result appéars to follow trom the 
constriction of Sections +o, 71 and 79 of the Indian Trusts Act. 
Chapter V of the Indiari Trusts Act dealing with the disabilities 
of trustees in séctions 46 to 54 does not affect tis result. 


This view is also fortified by the Presidency Towns Insol- 

'vency Act and its relevant sections on the point. “A reference 

to Part VIII of the Presidency Towns Insolvency Act, will show 

the penalties and disqualiiications of an insolvent in cases 
governed by that Act. "But that Chapter of the Statute and 

. specially section 103- -A of the Presidency Towns Insolvency Act 
; appearing therein and dealing expressly with the disqualifications 
"of an insolvent make no provision for saying that a person who 

, ig adjudged an insolvent is by that fact ‘alone’ of his adjudica- 
tion disqualified forthwith from holding his Office of a’ trustee. 
‘There are other indications in the Presidency Towns Insolvency 

Act which support the same conclusion. Section 139 of that 

Act ‘makes an express reference to the case of insolyency Of a 
trustee under ‘the Indian Trustees: Act, -1866 becake the 
Trustees: Act, unlike ‘the: Trusts Act, does not’ itself- provide for * 

thé case of "insolvency of a trustee "under the Trustees Act. it 


U Km " .:- i 
* a j f H r c 3 


~ ? 


VoL. 93¢ ? HIGH COURT. - 249 
| .* à t -- d = a eli E 


provides that in that event section 35, of the Trustees Act will Civil 
have effect so as to authorise the appointment of a new trustee Mida 

in we aun for the insolvent. The words used in section Por 
119 of the Presidency Towns Insolvancy Act are, however, signi- Satya Kinkar 
écant pointers to the conclusion that the insolvency by itself Dutt 
will not discharge the trustee. Such words are "if it appears VÙ 
expedieht to do so” and " whether. ‘voluntarily resigning or not.” se eae 


_Thesé Words imply that there may be cdses where the trustee m 
has not ‘Voluntarily resigned after the’ order adjudicating him P.. B. 
‘insolvent,- thereby creating the eventuality of his continuance Mukharji, J. 
-as a trustee and that in case of such adjudication, a new trustee 
" not appointed as a matter oe conre but only if to the Court 
‘it appears expedient to do so.’ The present case before me 
is fiot that of a trustee under the Trustees Act, and the reference 
«to jection 119 of the Presidency Towns Insolvency Act is made 
l only to show, first, that there is no inherent legal incapacity in 
the bankrupt, trustee to continue to ‘act a as trustee, , and, secondly, 
tó show that implicit. in the scheme of the Presidency Towns 
‘Insolvency Act is the recognition ‘that something more than the 
‘order adjudicating” a trustee insolyent i IS necessary to discharge a 
irustee. What i is implicit i in the Insolvency Act is made explicit 
in the Indian Trusts Act whose provisions I have already dis- 
Cussed. In other words, a trustee when he suffers insolvency 
incurs an incipient disqualification which does not mature to 
disrupt his tenure as trustee until his discharge by PEDE 
ot a new ‘trustee in his place. 


4 


This, “conclusion is not a result which at first sight appears 
to be commendable, because an insolvent whom the law con- 
Siders incapable of managing his own properties and, therefore. 
divests him, should still permit him to manage somebody else's . 
property in-trust. But that appears to be the law. , What 
appears at first sight to’ be unreasonable, on a closer considera- 
tion yields some justification. When a, person becomes insolvent, 
the' law divests him of his own. properties | because they are made 
beholden to answer for his debts and. in order to do so, the 
managerrient of his own properties is taken out of his hands 
ánd put in the hands of the Official “Assignee. But with regard 
to trust properties, they are not his own properties and they do 
not vest in the Official Assignee, and the law leaves it open, to the 
authors of the trust or the beneficiaries ‘the right to consider 
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"whether even in, insolvency they should continue their trustees 


but ensures that should they '€hoose to discharge him, {he law 
would offer the fact of the insolvency of the trustee afa good 
ground for appointment of: a new trustee if his place. .The 
apparent incongruity of the situation was seen by Jessel, M. 
in-Re: Barkar's Trust (1) where the learned Master of the, Rolls 
in describing the duty of tlie Couri to remove a bankrupt trustee 
expressly refers ‘to special circumstances where a trustee can 
continue as a trustee although he has become bankrupt in these 
terms :— 


^ 
- 


ba 


“In my view, it is the duty of the Court to remove a 
^ ' bankrupt trustee who has trust money to receive ‘or deal 


with SO that he might not misappropriate it. There ma 
bé exceptions in special circumstances to that general fule; 
and it may. also be that where a trustee has no money to 
< receive, he ought not to be removed merely because he ‘has 
` become bankrupt; but T consider the general. rule to be as I 
have | 'stited: The reason is obvious. A necessitous man is 
' more likelv io be tempted to misappropriate trust funds 
“than one who is wealthy; arid. besides. a man who has not 
shown prudence in managing his own affairs is not HEely to 
‘be succéssf al in managihg ‘those of other people." 


Yr. 


< 
ah 


at a3 


"The clear reference by the learned Master of the Rolls to 
the possibility of a bankrupt trustee continuing as a trustee even 
in special circumstances at least shows that there is no inherene 
legal infirmity or incapacity in a bankrupt’ trustee tő continue 
as trustee until he is discharged by the appointment of a new 
trüstee in his place. i 

2 Mr: Lahiri for the applicanit- plaintiffs has argued the case 
with. great fairness ‘and’ has drawn fiy attention to section ro*of 
the - Indian Trusis' Act which ‘says, " Every person capable of 
holding | ‘property’ may be a trustee.” His argument 15 that an 
Trisolvént is not capable of holding property. ‘It is contended 
that’ ‘the capacity to Hold’ property is the indispensable qualíf. 
tion of a Trustee and if he loses that qualifigation, and in this 
case it is Süggested: that he has lost it by insolvency, then,he : can 


nd longer: be said ` to” remain, E urustee, This argument requires ° 


À ! 
a critical’ ‘examination. ui = 
1i . 05 E ata 3 + + hv g re t 
'Q) (2876) : €.D.*45. : H 


. 
e 


Li 
sap 
. 


Vor. 95] , "— HIGH COURT... , we 


The basic assumption in this argument is that;the insolyent 
sufleis' ‘Ron an "absolute incapacity. io ‘hold. property. - That 
agiumption' ids not, “in my judgment, sound. , Jti Is true that under, 
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the" Presidency | “Towns Insolvency, Act: the property of the In- Satya Kinkar 


- solvent vests in "thé Official Assignee. on the making, of. the order 
of’ ‘adjudication and “such property, becomes divisible among his. 
creditors: “Of course, the only property. that yests in the, 
Official: Assignee ` is ‘the "Property of the insolvent and not, other 
persons’ property which he held i in, trust, at the time. ' It is also 
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plajri that süch" vesting of the property in the Official Assignee - Mukharji, J. 


dóes not affect. the power of any secured creditor to realise or, 
otherwise deal’ with his security. , "That seems. to be the broad 
effect ‘of séction Y of the Presidency "Towns' Insolvency Act 
While this ‘relates to property of the insolvent at the point of 
time "when he is adjudicated, nainely, his present. properties, 
the law also in certain circumstances provides for avoidance of 
volühtary transfers and preference with regard. to the insolvent's 
past. dealings. as in sections 55'and 56 of that. Act. But with 


regard to füture property or ‘after-acquired property, the law. 
appears "io bé more tender to the insolvent than. with regard to 
his past ‘dealings and' present. property, present at the time of. 
the adjüdicatioh: Property acquired by the: insolvent after, adju- " 


dication and’ before discharge’ does not vest in the Official Assignec 
immediately on the making of the order of adjudication. The 
Official Assignee, has a right to intervene in such after-acquired 
property qu. behalf of. the’ insolvent’s estate. But if he does not 


$0 intervene, then die property 15 held by the insolvent and he is , 
capable, oF holding “such property. . ‘This reguli has, been pro; , 


MALA 


diced by 2 i long line of nc cheno and series of cases be- 


D'saval hy. v. "loss. (3), and ‘ending, ‘with the more recent 
pronotiicements as Re: ‘Srinivasa Rao’ s case (4) and an older, de- 
cision | of the same High Court, in Sr iramulu Naidu vi Andalam- 


mal. ( 5). The inspiration "lor! the doctrine’ that the insolvent, 


n.o rc [84 


is “capable wt holding. süch after-acquired property until interven- 


tion by the Official Assignee appears, to. be the English decision | 
in v Herbert, v. Sayer ‘©. It has „been, held. in India that. an dns 


elegy YY EN HEN b PEU AVE o d asc t herfi oui xit 


: HQ (3869) d MODA a, LA, 1339; 1 (2) (4882) LLR. 8, Cale. 556: a, 
(3) - (1939), LR. 47 Calc, PN 7 t T947]A.LA, “Mad, 1875 i 


(5) (4909) TLR. go Mad 145. — -(6) (1844) 5 QB 965. 
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solvent can validly mortgage his after-acquired property dir can 
validly assign a decree obtained by him for personal services, 
rendered after adjudication if such transfers were made before. 
the intervention by the Official Assignee. Indeéd it has also 
been held that unless the Official Assignee has intervened it, is 
competent for the insolvent, his legal representatives and his 
assigns even to maintain a suit for the recovery of after-acquired * 
immovable property or for any other relief in respect thereof 
against a stranger and the Official Assignee is not a necessary 
party to such suit. In other words, the insolvent can assert a 
title to after-acquired property and hold the same against the 
whole world except the Official Assignee. The position, how- 
ever, is different under the Provincial Insolvency Act whêre 
even the atter-acquired property vests in the Receiver. This 
general discussion is intended to show that in any event there is 
no complete destruction of the insolvent’s legal capacity to hold 
property such as to make him legally incompetent by virtue of 
his insolvency alone to continue as a trustee. Viewed in that, 
light, section 10 of the Trusts Act cannot, in my judgnicnt. be" 
construed as having the effect that the moment a trustee becomes 
insolvent he ceases to be a trustee by the very order of his ad- 
judication. Mr. Debi De appearing for the trustees has con- 
tended that the proper meaning to be attributed to section 10 
is that the trustee must be originally capable of holding property 
but he need not continue to have such capacity. In other words. e 
his argument is that the capacity to hold property relatts to the 
point of time when a person becomes a trustee.and does not 
mean continuing capacity after he has become a trustce. Having 
regard to the view that I have already taken, I consider it un- 
necessary to decide that general point ot construction which 
Mr. De has raised about the meaning of the words " capable of 
holding property” in section 10 of the Trusts Act for I am con- 
cerned only with the position of an insolvent, If section 10 ol 
the Trusts Act meant an immediate disqualification of the trustee 
to act as such on the very making of the order of his adjudi- 
cation, ‘then such a construction will. militate against the pro- 
visions of sections 70, 71 and 73 of the Indian Trusts Act which 
J have discussed and from which I deduce that the trustee may. 
continue to act as a* trustee even after his "bankruptcy yntil he 
Js dischargéd by the appointment of a new trustee in his pies 


& 
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» 

" _ Ia thersfore, hold, that an order. of ‘adjudication of a trustee CIVIL, 
does: nd by itself. discharge him, and;,the bankrupt. trustee con- ur 
nues. asa truste€ until he is discharged by. .thévappointmént of sai 
a „new. trustee in his. place. : For. the’ reasonsí.l have recorded Satya Kinkar 
above, I answer „question ; (a) raised. oni:this, summons in the ~- Dutt 
_ affirmative. .. tsr} I ig? 2 yb EEEN zd! 4 p =’ , Me 

; Di i e. . ^ Kiron Chandia 

TEC MTM T josh. RNS «e ' ff, “Sinha 


“un Ube next, question raised: on this: 3ümmons. for erus NUN 
don, ii—342.:v pier DES. der cde aede, dfe a p. 
F (D: Whether the, beneficiaries: could lawfully ando Mukharp, J. 
validly, deal with; their interest, 1n.the said property-.before 
the sale:of the-same on the: :24th April, 1944 by..the trustees. 
a. . The, answer. to..this. question «dépends partly:on the pró- 
visions of the, Deed; of, Settlement. Lhe. Deed ,provides convey- 
ance :of. the properties-im suit to,thé Settlor! himself, as trustee 
“for, and. during; the: term of his: natural; life upon: the trust 
and; subject;to the. declaration. and. conditions hereinafter de. 
clared andrmentioned.” , »Glause 3 of the Deed, of -Settlement- is 
jn the following.terms:—/. | ri nr ee det 
^os That after the ,death.iof.ithe, Settlor, his :two. male 
PUN hes eldest in age then surviving shall be the trustees of the 
"Said estate and.carry out the terms , and conditions of the 
J..hereimcredted'trust/ 5.5; ! 2, 049 4. ust : 
+ The, «title to: the: Asner thereon. by virtue - Ob these 
KW ini the.. Deed of,,Settlement: vests in the . trustees 
“Among tite, duties.and: trusts. declared by the Deed of Settlement. 
to-be cited out by the trustees, the- following provisions are 
*» material for the. purpose of determining the , question. The 
abes cnr gU e dp Be SONO wen gli | MK 
esas CD). 7T Aftersthe, decease of, ithe, Settlor’s said wife, the 
* trustees shall in. the first instance haye power to partition 
and divide the said. properties, after shaving them valued. by 
: a competent Engineer. in'proportien hereinafter mentioned, 
» : viz, 4he'Séttlor's eldest son Kertick:Charan Mallick: will get 
: absolptely. 5: annast. share ‘thereof,! the, Settlor’s second son 
Ganesh Chandra Mallick will, get absolutely 2; annas, 9, pies 
| ! slrare. thereof, the . Settlor’s,, third son Mahesh Chandra 
* >. Mallick Will get absolutely: 2 2 anhas,g pies share , thereof, the 
` Settlor's fourth son.Gour Chandra Mallick will-get absolutely: 
“8. arnas g-pies share thereof,- aind ; the Séttlor’s pth son Hari 
"Charan- Mallick will get, absolutely, 2 annas, 9, pies share, 


e 
^- 
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Civi. thereof (ii) " or in.the alternative if the aforésaid: pattition 
oy; be not convenient, the trustees shall be: at liberty (o have 
eid ^. the aforesaid properties valued -by a proper and competeng 

Satya Kinkar Engineer and sell either by public sale or private contract 
Dutt & Anr. the aforesaid premises at a price not less than a reserve price 


v. 


Kiron Chandra : to be fixed by the aforesaid Engineer appointed by the 


trustees and divide the net sale proceeds " according to the 


Singa & Ors. 6 TP . : e 
: . shares: mentioned: above. (iii). “ It is--hereby: further pro- 
P. B vided that pending the aforesaid partition or sale whatever 
Mukhar, J- >. (he case may be, the trustees shall have full power and 


absolute authority to manage the aforesaid properties in 
any manner they think ft and proper and divide the net 
income realised therefrom: amongst tbe Settlor's aforesaida 
five sons " in the proportions mentioned above. | 
On a construction of these relevant provisions of this Deed 
of Settlement} I am of the opinion that the legal estate vested 
in' the trustees appointed thereunder. I hold, therefore, that 
the beneficiaries could not in those circumstances deal with the 
legal estate in the said properties. Any attempt to deal with 
the same by the beneficiaries is, therefore, void. But the bene- 
ficiaries, however, ‘could, in my: opinion, deal. with : their 
beneficial interest only. In my view, the terms df the Deed of 
Settlement make it clear that until the distribution ‘of’ the: pro- 
perties ‘by the trustees in the manner declared by the provisions 
of the Deed which’I have’ just quoted above, the ‘absolute 
shares, namely, 5 annas for Kartick, and 2 annas g pits Por. the® 
other 5 sons, could ‘not be disposed of by the son beneficiaries 
I, thercfore, answer question (b) raised on this summons by hold- 
ing that the beneficiaries could lawfully and validly deal with 
their beneficial interest in the said properties but not their legal 
estate in such properties as'it remained vested in the trustees. 
The next question raised in this summons for determination is: — 
'"' (o-"Whether!the: beneficiaries 'are' necessary parties 
in effecting the sale between the plaintiffs and the first. three 
' defendants and” whether they oe be JONG E the con- 
' veyance as confirming parties." ^" voe | 
"'The answer to this question follows from the answer *o the 
previous’ question. T am of the opinion that. the legal interest 
in ‘the ‘said properties" is completely represented: by the trustees 
under'the:Deed of Settlement-and: by the express terms there- 
tinder, thé trustees have ^' full- power and absolute authority ta 


- 
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manage the aforesaid properties;in any manner they think fit 
and proper” and as there is no question of the sale being 
beyon the power, , of the, trustees andi as'‘no:queéstion of its 
impeachment on any ground of unreasonableness or mala fides 
finder section 49 of the Trusts Act is even alleged, it is not 
necessary to foin the. beneficiaries. ! T; therefore, answer the 
question accordingly. 


The next question raised ‘on: .this summors for determina- 
dion is: — 
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935. (d) "Did the sale by the 4th and 5th defendants as Mukharji, J. 


trustees on the 24th April, 1944 pass a valid and lawlul 
* title in'favour of the first three defendants in view of the 
dealings by the beneficiaries of their interests as atore- 
said, E BA te ds ; 
* "This also. is consequential, The answer to this question is 
in the affirmative because the trustees had all the legal title iu 
themselves. I have already said that no dealing by the benefi- 
ciaries in this case on the tacts could affect the legal title which 
‘remained, with the trustees at the material time. 

The-next question asked. on this summons for deter- 
mination is: —- i 
>e" (e) ‘Tf it be held that the defendant Ganesh was not 

competens to, act as trustee, being, insolvent on the material 

date of sale, was the sale dated the 24th April, 1944 by the 
defendant Kartick alone valid and' legal? 

Having regard to the opinion I have already expressed 

ethàt defendant Ganesh’ was competent to act as a trustee 

because Be was.not discharged, by the -appointment of a new 
trustee in his place, this question does not arise for an answer. 
I therefore, do not answer this question. 

This disposes of the diflerént questions asked on this 
Griginating Summons. Having regard to the circumstances in 
this case, I think the best-order for costs will be that each party 
will bear his own» costs. NOM. dm 

oi Mitten 67 Ganguly- : . Solicitors: for ‘thé Plaintiffs. 

a K- "Matter v G- C. Chüridrà v ‘Co. Solicitors of the De- 

fettdants. © "S 
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Indian , Railway Establishment Code—WHethev.. the?! provision in. Rule 
No. 1336 as egards the manne; in, tiluch-the amount in Provident Fund 
l ts “to "e, disposed of, bs a condition of. service Whether the-rulesis intra- 


457} d) 
ul viies:-Wheiher ihe "rule 15 inéonsistant ‘with the’ ~ Fund dct. 
t” E Lao 


4 : 


' l 14 
pote te Sor Co ou. y "d ta Ld oats pt -4 ta 


. Rules Nos- 1301 to 1339 ın Chapter: XIII of Volüinis l of ‘Railway, 
| Establishment ,Code, which aire State Railway Provident: Fund Rules; wae 

, . hamed | by . the, Governor-General , i in Council , under. Sub-secuon (3 ) of 
Section. 241 “ot the Government of India. Act, 1935. _ The, piovisions that 

there’ will bea Provident Fund for emplóyees, ‘ihat the employees will have 

to: make: contributions- thereto and the ‘employer also will imaké contributions 

: are conditions of seivice <The manner "in “which sch ' contributions” will 
be. disposed, of on the, cessation of the. employee's service or on his‘ death, 
as laid down in Rule No. 1336 of the above rules, is also. a condition of 


- service T ereton the rule is intyavn es of the  Goveryoi General in Council. 


e 1 
gu A Jt mk a i MEUM , EI - -I ys 


is -* Chapter-:XIIP of the~ Indian “Railway Estáblishrüent Cbdé i$-applicable 
‘to! a” Railway, employee; who has not- been’ ee to“1emain under the 
rules of the Burma Railway. Company. - 

o 3 b^ 


1 - * 
íi soa’ ig oH " yo wee wo d “ad 


"Sections 3 and 4 Br the Provident Funds Act do not ‘provide, that major, 
- sons aie entitled -td “get the umi standing to the crèdi ot à dipeiied: sul" 
scriber- equally’ with: minor ions. “THe- ‘provisions ‘of | Rule No. 1336 “are 
therefore not contrary'to.any provision. of ‘the Provident-Funds Act and aré 
therefore valid rules to which, the Courts of Law have to: give effect: 1. 

- Ona plain , reading of the Rule it 1s quite-clear that, where a share has 
to. be ‘determined, the. ‘provisions | for payment of the , sums ums standing t0, 2 
subscriber's - credit will be subject. to” "the proviso “that no share shall be 
b payàblé-to (iy sons who! have attained legal majority, (y ‘sons of a’ deteised 
son who have attained legal majority, (ii married? ' daughters: whose Jhus- 
wt bands are alive and (iv) married daughters of a deceased. son whose husbands 
“are alive.. It 18. further provided “that, these, provisos will be" applicable | 

only TE there 18 any “member of the family other than those specified abgye. 
“ Family ” is defined in Tule 1802 (6). v d 
l to = Ta i - W 

" dns from Giral ‘Decree against the dectee of Sri H. C: Ghose, 
-Additional., Subordinate - Judge; Fourth Court, Alipore, dated the goth 
5 September, 1948, l A wf 7 : . 
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Suit for Declaration. . 
TERT a TERMES M lings ee a 4 
Appgal by the Defendant. CETT 
e * 

> The material facts will appear from the judgment. . 
bd i d m Q , 
Rishindra Nath | Sakar, Sailendra Nath Banerjee and 

NY mal Chandra Chowdhury, for the PE PERAE 
. ta OT RE 
Apurba Charan Mukherjee and Cates SE Chandra 
for ue SPEA 


día Fo. 


The nad of. the. poit sm as, follows: — 

K. C. Das Cupta, J.;— The dispit in. this case is over a 
total sum of Rs. 11,593-10-0 of which Rs. 9,500 was.the amount 
standing to the credit of Sailendra Nath Bose, a Railway servant, 


| in the "Railway Provident, Fund,, Rs. 1,880, also standing ‘to his 


. 


credit as the speçial contribution thereto, Rs. 183-10-0 due. to: 


him as arrears, of his salary. and . dearness allowance, ‘etc. and 
R$. go on account of the value of his share.in the Employees' 
Co-operative Credit Society. It is admitted now that after the 
death of Sailendra Nath Bose, Ajit Kumar. Bose, Ranjit Kumar 
Bose and Sunil, Kumar. Bose ,jointly. applied.to the Railway 
Authorities for payment of these monies but were informed by 
the Railway Authorities that. the Provident Fund money was, 
ugider the yules applicable to, the deceased Railway servant “as 
regards thee Provident Fund, payable only to the minor sons. It 
was after this that the two sons Ajit and Ranjit started the 
present action in which they alleged, that Sunil was not the son 
of their father at all and asked for a declaration that they two 
wexe the only sons of Sailendra Nath. Bose -and: were as such 
entitled to get all the monies mentioned above, An alternative 
case was however also made the averment of which in the plaint 
ig in these, words: 


ipb d^ a! “ iaa E | 
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' "oncediug, but not PEN ‘that _ the defendáni 

“No, 1 is a, son, Of the said Sailendra Nath Bose @,S. N. Bose 

, E ‘his second wife the Defendant No. 1 would not be, at 
any rate, entitled.,to get, more than. one, third .of all the 

. monies. mentioned in Schedule "A" , hereto and the plain, 
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tiffs would be entitled to get the remaining ‘two-thirds of 
the same under the Provident Funds ACE and the Rules 


framed thereunder.” f 
o 


* 


e 
On the basis of this averment the alternative prayer was 


made that if the court held that Defendant No. 1 was also a 
son ol the deceased, a declaration should be given that the 
plaintiffs and the Defendant No. 1 are entitled to get the monies 
mentioned in equal shares. Y 

It appears that at the time of the trial this unfortunate and 
scandalous allegation that Sunil Bose was not the son of Sailendra 
Nath Bose was given up and the plaintiffs wanted only a de- 
claration on the'basis that Sunil was also a son of the deceaseq, 
that they were entitled to two-thirds of the money and Sunil to 
the remaining one-third. 


The learned Subordinate Judge held that the rule of the 
Provident Fund so far as it restricts payment to the minor sons 
only is invalid and that under the general provisions of the 
Provident Funds Act all the sons and daughters would get the 
deposited amount according to their respective shares. The 
rules to which the Subordinate Judge refers were framed by 
the Governor-General in Council under Sub-section (2) of section 
241 of the Government of India Act, 1935. ‘They are published 
as part of the Indian Railway Establishment Code and are 
numbered 1301 to’1339 of the first volume of the Code. Rule 
No. 1330 is in These words. 


1.4 996. dubios to the provisions of Rule 1337, on the death 
of a subscriber before the amount standing to this credit has 
become payable, or where the amount pis become pa yanig, 
before e has been made— 

ae à dob o : 

(1) 'The amount of the special contribution credited to the 
subscriber' account under Rule 1314 shall become payable to 
the^widow or widows or and dependent childyen of the decefsed 
subscriber in such shares as the Controlling DE may deter- 
miné? 30° P | 

(i) If a ‘nomination made by the subscriber i in accordance 
with Rule 1334 sübsists the amount standing to his credit in 


(4, HIGH, COURT, | "i: 
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athe Fued, excluding any amount. which becomes payable under 
clause (d. Or that art thereof to which the nomination relates, 
‘shall become, payable to his nominee.or nominees in: accordance 
with such nomination; provided that if the amount exceeds 
rupees five thousand and the nominee, is not.a dependent, it 
Shall. be payable only. on production, by.the nominee of: probate 
or letters, of. administration evidencing, the grant:to him. of ad- 
ministration «o the estate, of, the deceased.or a. succession. certi- 
ficate entitling, him to receive payment of.the amount; ~-n 
ELE xxi, cet Dior ey ido ud ufui sede. cis ap et 
(iis Tf no, nomination: subsists, or if the nomination relates 
only to a part ‘of the amount standing. to his credit in the fund, 
Whe, whole amount or the, part thereof.to which the nomination 
does not relate, as the ,case ,may be, shall, subject. to „the pro- 
visions of, clause, (i), become payable .to the members of his 


family, in ‘equal shares, and if there are no such members shall 
become .payable— 


a d i: a f + 


t L 4 ` EIE: 
Mud o! à £ oa 1*4. t 
me C» Li 


a (a), Jf, the amount dosi not ae rupees. five thousand, to 


any person appearing, to the Accounts Officer, to be entitled, to 
receive, iti., Eee ones A. i wok d'a EcL eld ; TD 
. : ` 


- e Li 
} taal Yo ? y a t 


ii 


(b) if the amount cuu rupees five thousand, to any 
person who, produces probate or letters,of administration evi- 
dencing the grant. to him,of administration of the estate ot the 
deceased of a succession. certificate entitling him to the papati 
ol the amount. "D "bu bs AUS ME. 
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Provided that no take shall be, payable to— 
pate 4 ‘ ait ' "i i WE; 0a its 
4 E Sons. ds have attained legal majority; : 
, (2): s3005 of a. deceased „son, who have, a legal 
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jo 17 (8). married KAG SIN whose husbands, arealive; o, i 
uL I (4) , married daughters ọf:a deceased, son, whose husbands 
uates rate alite; "T Bec. a ub wee qe olt e 
m NA if there, is ., any. igelan. ,of, the, Bondy other 
' . than those specified. in clauses: (1) 42)» (3) and (4)... 
they! ke ee oa oye cilk ja Jes eh See a ie i! A Na 


i Provitled further’ that the, Widow or: widows. and ihe child 
or children ofa deceased son. shall receive, ‘between them. in equal 
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parts ub the shares which that son would’ hav rece ied it ‘he 
had survived: the subscriber: and" had “not åtidiried | e age ‘Ot 
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legal majority-. ati the: time ‘of the' subscriber" death. ELLE 
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does not: appear.to have been raised before’ the court below but 
-has'-been:traised before: us by Mr- Mukhef jee on behalt ‘OE the. 
respondents: that "the. provision! im Rule” 1336. A régards the 
manner in: which ‘the’ amount: ‘standing’ to” the” credit of ani 


. employee in his provident Fund would be disposed of is not a. 
„condition of service and consequéiitly ‘the framing ‘of such à. rule 


was beyond the: authority-given to the’ Govéinor Gerieral urider_ 


section: 241 of thé Governtiient of.India “Act,” 1985 9 ‘ Ta: ney 
: judgment . there. is no: Substance in-’this contention: The: pió 


-visions -that:there will: be "a; Provident. Fund for: employees, that 


‘the-employtes will have to ‘make ‘contribatiblis thereto ‘and ‘that 


the employer also-will make contributions are clearly: conditions, 


. of service. How it.can be said that the manner in which those 


contributions would be disposet of’ on thè cessation of the 

employee's sérvice-or'on his death are not'Conditions' of service, - 

I am unable to understand, I am clearly. of da. that the 
ouncilL .- - 
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Both: parties ‘appear tò Havé- procéedéd "bélóré ` the’ "Court l 


. below on- the basis that if’ any rules apply to-thé Provident Fund i 


they are the rules that appear in Nos: 1331'to^1339 1n, (wcheAndiain 
Railway Establishment Code. These rules were fratied' in: 1940. 
It has been sought to-be argued before us by Mr: Mukherjee that 
the evidence on the récord 'dóes nibt ‘cleatly ‘show ‘that ' these -> 
ryles are applicable. It has been provided in Chapter XIII 
thai “ the rules in! tliis: ‘chapter ‘are “not ‘dpplicable to those Tail- 
way. servants whose sérvices "were taken "over by the ‘Central 
Government from’ the Assam Bengal, Bengal i Nagpur, Bombay, . 


Baroda ‘and Central: ‘India, -Burna, - East: Indian, “Great Indian 


Peninsula; Madras and "Soütherm Mabafatta‘anid’-South Indian | 
Railway Companies and who have been petilitted: to remain 
under- the rules of those’ Cóinpanies as'amelided from “time to 
lime! “FIt is admitted: before 'us! that the Central: Government" 
took over the administration of the East Indian Railway from 
the: ist ‘of Jariuatg/- 19255- In*paráéraph T ofthe plaiht dhere is ` 
an avetment, "the -correctinéss of which does not appeay to! have 
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been disputed N the defend Jants, t e „Sailendra Nath | Bose CIVIL 
fi; A 
served i the “Railw a wardkeeper from z 


Eds 


aite: Bengal Railway, as a. ward 

idi8 o MUA? ben RE joined de CLE allway, ant seed E 
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thee for about two years as,a stock-holder- and. su nently. as Sunil Kumar 


ai ins x "Pii B ec E ned A eis ra) ta £L what 2 a 
D. 9. K P; thereafter h erved Am Apupa a R dlway for sometime, Bose 
W : Lf e muat 


then: his’ services were Té quisitionéd b t India wa 3 
WAP OS vea d ttm Et y th €. Kast, D Rails T Ajit Kumar 


Bose. 


Where ‘he served 1 ih ‘different i Capacities’ ‘and w was ultimately. posted 


ie NR bE tr Kup M ua.. 


as "wárdkéeper a at “Tamalpore.” At seems clear’ from, „this that. the 


ulum) 


ul idu cla P. 
East ‘Indian Railway had already’ „been | taken: Over by the Central K. C. Das 
Govemment | before he joined Services there and that his Services Gupta, J. 


rcr r]oc l Gace » Shekitasty. 
were. “requisitioned, by. the “Central | "Government, f OF the 
Hs L5 ist SEE ua toits pe^ m 
East Indian Railway at à ‘time when he, was serving in 
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the Burnia Railway. "Xf therefore, | it. is shown , that . he 


UNS da d 
had Bech. permitted,” fo remain under. the rules of the Burma 


Railway, the’ ‘conclusion would ` follow that he “would, not be 
governed by | the. rules in Chapter. ped of the "Code. “Not only 
lias | no attempt | been’ made. -by the plaintiffs to show that’ Sailendra 
Nath Bosé had béen permitted t to remain under the rules of the 


Lv BG toad t R’ fn r 


Burma Railway but no suggestions were even made that he was 


al? yr ety 


so permitted. As I have ‘already indicated, the plaintiffs and 
their lawyers appear to have proceeded on the basis that the 
rules applicable to, ECT Nath Bose are the rules in 
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Pas XIII. A 
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"Im p] of. any evidence to's “show that ‘Sailendra, Nath 
Bosé had been permitted to r ‘remain under the rules of, the Burma 
Railway Company, it is in | these c circumstances proper “for us to 
proceed. on “the basis that. he had not. been permitted and: tlie 
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rüles in Chapter KUI of the Code. were applicable t to him. on i , 
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The, Teainied, Subordinate Judge seenied to "we of opinion 


Vie ke hy 1. 


thatthe. provisions in rule 1330. are contrary t6. the provisions. of 
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the ‘Provident È Funds “Act” ai contained , in section 4 ‘of, the Act. 
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The, relevant, portion. of. section 4. : Provides that | where " ‘the 
subscriber j is dead payment. of the sum standing to. his credit 


APO Koy DA 

shall be made 1 to the “dependent i in ) who om n jt has vested. under, the 

provifions of section.3;. Section’ 3 ‘provides i inter. alia that a sim 
Robe. EIR G MO Bpo typ t, P. raat ga ih 


standing «o the credit of à subscriber at the time of his decease 
and. under, the rules of the. Fund, to any dependent , of the 


348 ; OSE bs wis day iy In fi: 
subscriber, shall, ' subject, to. any deduction authorised | ‘by. | this 
US TOE Le HURL i 
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Act, vest, im the "dependent. It bas ‘been. h held in ithe case of 
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Nidhusudan Mukherjee v. Bibhabati Debi (1). dac the maior 
child i$ alio a dépendent, within the i ineaning of sectiqn’ 4. 
learned ‘Subordinate’ Judge : scéins to infer from ‘this that sections : 
and 4 ptóvide that’s major : ‘sons equally with minor sons are entifted 
“to get the sums standing to. the credit of the sabscriber. TE, this 
was the effect of sections 3 and 4. “that "would have been a good 
gróuhd for hólding that the rules in so far as they make: ‘contiary 
provisions will not prevail.” In thinking, however, that? sections 
3 and” 4 provide that’ a major child is "also éntitled te to get 2 ‘share, 
the learned Subórdinate Judge. appears. to have wholly ignored 
the’ iniportant "Words i in sub- séction (2) of s sectión B. ula et. 
"payable under thé rules of the’ Fund to any dependent." It is 
only’ if under the. rüles of the Fund to which the ‘subsctiber was 
subject the sumi is "payable to any ‘dependent ‘that ‘it Vests *in 
him. “If under ihe rules; At does not vest in, him, the provisions 
mentioned above of sections 3 and 4 cannot create any right | in 
him. "The Act itself contemplates rulés being framed in these 
matters and has not provided that the’ Governor-General would. 
not have any power to make rules’ that major children would 
not get a Dane iie m. 
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ï can See no justificatió for holding that, the „provisions of 
Rule No. 1336 are invalid. They are, in my opinion, "valid rules 
to which the courts of law have to give effect. On a Plain, read- 
ing “of ‘the rules it is quite clear ‘that, ‘where. a share. ‘has’ to be 
determined, the provisions for ‘payment: of | tle" sims standing 
to a. sübscriber's credit. will be’ sübject to thé prowiso that 1 no 
such ‘share ‘shall be’ payable to qa): sons, ‘who; have attained légal 
majority; (2) sons of a` deceased són who ‘have attained legal 
majority; (8) married daughters whose husbands are, alive and 
(4) married ‘daughtérs of a"deceased ‘son “whose. husbands are 
alive. Itis fürther provided’ that these “provisos will “be appli- 
cable' only if there i is any, inembey of the family other than those 
specified abové. Family ‘has béen defined in 'Rule 1308 (6) to 
mean. in “the casé of! a male Subscribér “ the ‘wife or wives and 
children of the “subscriber, and the | widow, or widows, and 
children of ; a | deceased; son of the subscribef.” TUE 
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: E | The Ret elect, théréforé, is that as there” was ‘admiteedly’ no 
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the subscriber's credit in, the Furid is payable to, fhe members of 
` his family.in equal shares leaving out, for the calculation of the 


shares, the sons who have j attained. legal majority; As,the.plain- 
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tiffs | have attained, legal .majority- nothing. ig payable to. them Sunil Kumar 
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urfler the provisions in Rule, 1336 , and | consequently nothing 


ras 


is payable to them under, the. ‘Act. T 
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Cántrolling Officer has, in determining. the shares, to give effect 
to the proviso that no share shall be. payable.to.sons who have 
attained legal majority. Consequently the two plaintiffs are 
not entitled. to. any share of the amount of the special; contri- 
bution, . E 24 he et, AR AG MARINE ues Poen v, t eg, Lape i 


“As: regards the. „amount. of, the. special. contribution also the 
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indi My coriclusion; therefore" is that’ "the learüed" ‘Subérdinate 
Judge Was wrong: jh holding "that ‘the | plaintiffs | aré entitled to 
any. share of either Rs. ,9,500, a8 Standing to the. credit, of. Sailendra 
Nath Bose in. the Provident Fund money ‘or. Rs. 1,820 which 
represents the special contribution to' the Provident Fund. 
Théy are, “However: "entitled" to “two-thirds ' of’ tlie amounts of 
Ré 183-i0-o"due to Sailéndra Nath Bose'at the time Of his death 


-aş arrears of, his. salary. and dearness allowance, etc. and. Rs. 90, 

the value of hig share, ofthe, Employees’ Co-Operative Credit 
sca 7 . ; 

5 ika E a Oe E, el $a Prost Y oapeeet OY oy A 
DE. would, ‘therefore set ‘aside the tages and decree ‘passed 
by- ‘the, court below’ as. ‘regards the. plaintiff's claim ‘to any, share 
of: "Rs:,9, 506- and Rs: 1,820. mentioned above. . I; would, there- 
fore, allow the appeal in: part and order: that-the~plaintiffs’ suit 
‘be ` decreed” in’ part ‘only ‘AS - ‘regards the two- thirds share in 
Rs. 183- 10 and RS. . 90 but’ his prayer: ‘be’ dismissed. as regards’ the 
remaining. items. , “As, the defendants ! have substantially | succeeded 
in the: appe they. will, be entitled to. their. costs in both the 
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" Béjoié Ms M M. Pátanjali Shastii; Chief. ‘Justice, “Mra Justice? 
^ IMehr Chand — Mr. Justice Sudhi Ranjan Das, 


vM cd 


7055 Mr. justice Ghulam Hasan, and Mr. Justice 
B. Jagannadhadas. » = ad 


“THE STATE: OF WEST BENGAL 
"BELA ‘BANERJEE AND OTHERS ERS.* 

Constittition—Article ' 31—Corüpulsorj ‘acquisition of ` property +e! Public 

"purpose," a necessary condition of acquisition— Public purpose,” 

whether a justiciable issue—Compensation payable to owner—Principle 

of; determining ,, compensation— Whether it^.is .a justiciable ẹ isse. 
Constitution Asticle.. 31(6—4 | law passed within 18 months before -the 

l _ Commiencement of the Constitution Such. a law is hit by. Article 3102) 

unless. certified: by the ‘President’ within’ 3: months—Acts ' passed: beyond 

48 months are saved Wi Article: 310), of the Constitution. 4 p 
; Article, d of the Constitution pls the ‘existence of a a public purpose 
a necessary condition, of acquisition, and the existence of such a purpose 
as a fact must be established objectively. As such any provision ‘making 
the déclaration of the Government conclusive as to the public’ nature of the 
purpose of the áGquisition ñiust be held uhconstitutiong:'- En 

While it is true that the legislature is given the discretionary power of 
laying down the; ; principles which should govern the determination of the 
amount to be e given to the oivner for property appropriated, such’ Principles 
must ensüre that what is determined as payable ‘must be compensation, {sat 
is, a just equivalent df-what the ówrier has been deprived oft. Within the 
limits of ‘this~basic requirement of full indemnification~of the expropriated 
owner, the constitutjon allows free .play to the legislative , judgment as to 
what , principles. should guide -the determination of the amount payable. 
Whether such, principles take into ^account all tlie eleniénts ‘which make up 
the’ true ‘value of the property appropriated’ and ‘exclude matters whicle ; are 
to be neglected, ` is à justiciable ' issüe to be adjudicated by the: Court; 


" Compensation ’’ taken by itself must mean a full and fair.zrmioriey 
cquivalent, and any attempt to fix the market value as the ceiling on com- 
pensation without reference to the value , of: the land at the time of 
acquisition is arbitrary and cannot be regarded as due compljance in. letter 
and spirit with the requirement of Article 81(2). . 


* Supreme Court Civil Appeal No. 128 of 1952 ios the jue and 
Order dated the 22nd day of March 1951 of the High Court of Judicature at 
Calcutta (Hàrries: € J. and Banerjee J.) in Reference No. 2 of 1951 in Civil 
Rules Nos. zo and a4 of 1950. 
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E -Aflicle jio) i s intefided: to: save “a State w ‘enacted: Within 18 months 
beforesthe comimencrnicit of 'Constititioa á provided: the ienei certified > 

the :Presitient,,, while, Article: $1(5) saves — laws D nissan more. ak 
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Planniüg Act 1948. void aiid ‘unconstitutional. SEE 
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< Thé material! facts E appear ‘from thej judgment, 
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JM. i "Setàtiad, ; Atlornéy-General jor uds. with N C, 
CHátiejjeb, Senior ‘Advocate, and. B. Sen for the, Appellant. | 
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VEG. Gupta and s. B. Ghosh fot the Respondents Nos. i, 
2 and 3. O 


"M. HG Setaload, A Align Gene for. "fadin a and, G. N. Joshi 
for the Iniervener e, : Union. s "e 
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. The, judgment ‘of te Court was, as, ‘follows: —_ > 


a oia c3 


i: 


“Patanjali ‘Bastri, ‘Gide: this id is an, Lu Hon s judg- 


Pos 


ment of thé High" Court of “Judicature a at Calcutta declaring 
certain provisions of the West Bengal Land Development; and . 
Planning Act, 1948 epee meter to as the ' ‘impugned 
Act x nean pon and void. ; 
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The impugned Act was passed on October 1, "toad primarily 
for. the settlement „o of, immigrants | who chad. migrated . into the 
Province ;of, West Bengal due to- communal disturbances. in East 
Bengal, -and it. provides, for. the: acquisition a and development of 


land, for: ; public.. purposes including „the, purpose „aforesaid. A 


teat FEN 


eed Society calléd the "West. Bengal | Settlement .Kanungoe 
Co-operative Credit, Society. Ltd., ‘Respondent No. 4. herein, Was 


Nek 2*4 a 


authorised. to undertake , a. development s scheme; and, the, Govern- 


mert of, ‘the State of West ‘Bengal, , the appellant herein, acquired 
and. mage: oyer certain lands.. to, the Society; for.: -purposes , of the 
«development, scheme on payment, of the; estimated. cost, of the 
acquisition. On July 28, 1950, the Respondents . 1 to 3) the 
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Owners ok the lands thus acquired, ‘instituted a suit in the Court 
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of. the Subordinate Judge. II Court at PUN District: 24- 
Parganas,. against. the “Society for a. declaration. that the: im- 
pugned "Act was void as contravening the Constitution and: that 
all the proceedings taken thereunder for thé 'acquisitiori afore- 


said were also void and of no effect and for, other consequentinl^ 


reliefs. The State of West Bengal wás ` sübsequently impleaded 


as a defendant. As the suit involved. questions of interpretation - 


of ‘the ‘Constitution,’ Respondents 1.t0 3. alo. moved the High 
Court under article $38 of the ‘Constitution | to ‘withdraw ` the 


' suit and determine the constitutional question, | | The suit was 


accordingly transferred to the High Court and the matter. was 
heard. bya Division "Bench (Trevor Harries C.J. and Banerjee 


JJ who, by” their final judgment, held ` that” the impugned Act 


as a whole Was not uricoüstitutional of Void save as regards two 
of the provisions contained in section 8 which, so far. as eit » 
material here, rims as follóws:" "~~ 


-5 4 


. „A declaration under section 6 shall be conclusive 
"évidence that the land in respect . of which the déclaration 
is made is needed ‘for a public purpose and; aftér making 


such declaration, the Provincial Government may acquise i 


the land and” ‘thereupon the provisions “of the’ Land 
. Acquisition Act, 1894. (hereinafter in this section referred 
ito't as ; the said. Act) shall, so far’ as may ‘bes apply pe 


T: 


Provided that— ERE A S rae 
(b) in determining the amount of compensBtión to be 
' awarded for land acquired in pursuance of this Act the 
K tharket value réferred to in clause first of sub-section (1) of 
. section 23 of the'said Act ‘shall be deemed to bé’the market 
“value ‘of the land on the date of publicatión: of the notifi- 
cation under sub- section (1) of section 4 for the notified afeà ' 
in which ‘the’ land ` is included zi to' the allowing 


| condition, that’ is to say— | ó P 
if such market value exceeds by any dont the market 
value ‘of the Tänd ' on the gist day of Decembey- 1946; on 
"the assumption that the land- had been ‘at “that date in’ the 
state in which it in fact' was on the date of publication of 
the said notification; the. amourit 6f such excess ‘shall not" 
_ be. taken | into consideration. C NM E ES use 
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to exceed: the 'inàrket valüe OP thé land. on "December 31, 3946. The’ State of 


were declared udtra vires the Consütütion and void. ~ Wesi Bengal 
. . V. 
aer tas Bela Banerj 
"The" Aücriby Genel, aparing doi thé’ appellant rightly Mord = 
sje! that inasmuch as ‘ article’ 31). made the. “existence o a Patanjali 
public j purpose a Becéssary cohditioi “OE | acquisit jori, ‘thé. existence, ‘Sastri, C.J. 
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the provision’ in$ection8” “relating” tó the čónćlušiveness OF the 
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-dedaration É "OF ‘Government’ as to’ ‘the | ‘nature. oF the | urpose ot 


the acquisition” "müst be "Held “unconstitutional, but he. contended zu 
tiatsthe’ "provision Was saved bj arude EOK of the. ‘Constitution. 


which provides: a Nothing in ‘lat sê LOR ‘shall: 'afect (a) ' the 
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provisions: ot. any existing” law Ea ‘than’ ‘a law io which the 





provisions" ‘of clause “(6)” ‘apply, 6 ra UE m Clause 6 
reads thus; V ; 
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it i ide ! die, ; Provisions of clàusé (Ox ‘of ‘this : article or 


1l. 


T “Ri as * cqnttaléried- thé ?- provisionis" of sub-section: Gy. "of s séction 
299 of the Government of India ‘Act, - 1985: did AA 


yr 
asin 


> rF 
lobes sor F. 4 


‘It Was: nsi that’ thé iipugüed At having béen passed 
within. 18 months before the commencement of, the Constitution 
and. not Having “bèën, submitted” to the’ "President ‘for his certi- 


x n7 Zi 


fication, it Was 4 aw to which the provisions Of elase) (6) « did not 
apply an and, ‘therefore, as am existing. làw, the “impugned Act 


Lan AS 


Was hot affected ' ‘vy dinde (3) of ‘that article.” ` The argument 
. is manifestly unsound. .Article 31 (6) is inténded to save a 
State. law enacted. «within, 18 months before. the Commencement 


ied e wm 


of the ‘Constitution ‘provided. the. ‘same. ‘was ‘certified by. the Presi- 


-es for Tha "PU 
dS while, article $1 (5) saved all existing laws. passed more “than 
months’ before! thé Coriméhicettient otf. "the ‘Constitution. 
DEVO XE ocak! Lot KL 
‘Reading the two ‘clauses together; “the intention is Cleat that an 


* - 
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Çivi. existing | law passed within 18. months before. January 26, 1950 
^. is hot to be saved unless it Was submitted to, the Presidenf within 
three months from such date for his certification. and wa certified 
-The State of by hin. The argument, ` jf accepted, TR: reduce article 31.05 
“West. Bengal toa meaniügless redundancy, . nme X 


la e t a > pm 


1953- 


Y: 
Bela Banerj 
xcii ir The only serious Ponce. in the ,appeal. centred round 


Patanjalí the constituitionality, of the,‘ ‘ condition ” in proviso (b) to. section 
Sassi, CJ. 8 limiting, ihe ‘compensationt payable . so. as, not to.exceed- the 
aM friarket. value of the land on December EM 1946.. The Attorney- 

General, “while ‘conceding that the word . i * compensation " ' taken 
by itself must mean a full and fair money equivalent, urged 
that, in the context € of article 31 (2) read with Entry. No...42 of 
List III of the Seventh Schedule, the term was not used in any 
rigid sense importing equivalence in value but had reference 
to what the legislature might think was a proper indemnity for 
the loss sustained by the owner. Article 31 (3) provides: 


No property movable or immovable, adang any 
interest, in, or in any company owning, any commercial or 
industrial undertaking, shall be taken possession of or 
acquired ‘for public purposes. under any law authorising 
the , taking. of such possession or. „Such, acquisition, unless 
"the law provides for compensation. for the property taken 
possession | of or ‘acquired and either es the amount of 
the Compensation or, specifies the principles on which, and 
the manner in which, the compensation is to be determined 
"dnd given. y 


1 ` (x > 
LES * "4, a M P + a? 


and Entry 42 of List III reads thus:  , l P. 


t 


| po ` * 4 PM * 
a 


"Principles on. which compensation for property acquited 
or ‘requisitioned for the purposes of the Union or “of a State 
or for_any other public purpose is to be determined, and 
the” ‘forim and. the manner in which such. compensation is 
tó be given. 


i E ") , io "e ik Eyni 2 RENE 


mrt 


"X d is argued that the term. “ compensation " ‘in Eny 42 
could not mean, full cash equivalent, for then, the power. con-e 
ferred on the legislature. to Jay down the principles 9n. which . 
compensation. is totbe determjned and the form and the manner 


^ 
r 


. 
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in which: such: compensation is to'be given ‘would ‘be: rendered 
nugatory: “On ud other ‘hand, the Entry- ‘showed that the'com: 
pensationgto be: “given.” was only “such! ‘compensation "as was 
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determined.on the*principles laid down -by :the law enacted in The ‘State of 


exercise -of.:the: power, and, as: the. concluding words used in 
article.; 315 (2). afe substantially. the same asin the: Entry, the 
Constitutioh, it- was claimed; left: scope for: s discretion 
in’ ‘determining: the measure: of ‘the dem ? 


$ Eun Te i ee de ‘ oe CM 
We- are unable to agree with “this Vies: “While it is true 

that ‘the legislature. is given. the discretionary 'power-of laying 

, down the: principles 'which should.govern the determination of 


thesamount to»be.given to the owner for::the: property appro; 


priated;- -such: principles must:ensure that what is-determined as 


oabi must -be- compensation, .that. is, a just equivalent :of 
what the owner:has.been deprived of: Within the limits of this 
basic requirement of full indemnification of the expropriated 
owner,' the Constitution allows free. play ‘to the legislative. judg- 
ment às to what. principles should guide the determination of 
the amount payable. Whether such principles take into'account 
all the-elemehts which make up the true value of the | property 
appropriated and exclude. matters which:are to. be: neglected, 
i$ a justiciable éssue to be dios ME by.the court: This, :in- 
deed;' was not disputed. -: a - x 
Reference was made to certain Australian cases where the 
dginion,was expressed that the ‘terms of compulsory acquisition 
of ‘property "were -matters of legislative policy and :.judgment. 
The"decisions largely: turned on the absence of: any constitutional: 
prohibition ‘in regard to deprivation.of private property without 
compensation ‘as im the! Fifth: Amendment ef the Amena 
Constitution and on the use of the words “ just terms ” ;instead, 
of " compensation " in sevtion 51 (xxxi) of the Commonwealth 
Constitution which conferred: power on’ the, Paliament to make 
laws with respect to “ the acquisition of property on just terms 
from any State or:petsonz-.:£.:.: ,, [cfs Grace Brothers Pty..Ltd. 
v. Fhe Commonwealth (1j. Those decisions therefore, are of 
no assistance» to thé appellant.here: ^ peins ses a0 l 
° Turning now to the provisions relating to compensation 
under the impugned Act, it will be seen that the latter part of 
(ry UR) 72, C.E.R; 269. 7 : PE 
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the. proyiso::to, section 8 limits the amount of compensation so 
as not to exceed the market value of the land on:Decergber : BL, 
1946,.no matter when the land is.acquired. Considering ‘that the 
impugned Act is;a permanent enactment and: lands may be 
acquired under it many years after it came into force, the fixihg 
of the, market value, on;;December. 31,..1946 ag the ceiling on. 
compensation, without reference.to the value of the land at 
the time of the acquisition is arbitrary and cannot be regarded 
as due compliance in letter and spirit with the requirement ef 
article 31 (2). The fixing of an anterior date for the ascertain- 
ment of value may .not, in certain. circumstances, be.a violation 
of. the constitutional requirement, as, for instance, when the pro- 
posed scheme of, acquisition becomes known before it is launched 


and, prices rise sharply in anticipation of. the benefits to, “Be 
derived under it, but «the fixing. of an anterior. date,. which: 


might have:no relation to the, value of the land. when it is 
acquired, may “be, many years later, cannot but be regarded as 
arbitrary.: The learned Judges below observe that it is common 
knowledge that since the end of the. war, land, particulaxly 
around: Calcutta, has increased enormously in value and might 
still. further increase very considerably in value when the pate 
of industrialisation increases. Any. principle for determining 
compensation which.denies to the. owner this incgement in value 
cannot result in the ascertainment of the true equivalent of the 
land QU DE 

We. AN hold. that the: ities part. of proviso. (b) tg 
section, 8-of ‘the impugned: Act which fixes the market value on 
December 31, 1946 as: the maximum. compensation for lands 
acquired under it offends against.the provisions of article: 31 (2) 
arid ‘is: uon and . void.. "The appeal is; Equant 
with -Gosts." bU Ta TM ee. we ae i E 
Sa? E go d MEC 


1 “P. ‘K. Bose’: Agent for the Appellant. £c a 


m S 
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$. C. Banerjee: ‘Agent for the Respondents ^od e. us 
_G. H. . Rajudhyaksha: Agent | for: T ibo AC 
m EE usc v 
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S.G.P. . Appeal nid with: costs. 
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e 
Bêfore Mr. P-B. Chakravarti, Chief Justice and - 
e o — Mr Pus S. R- Das Mora i ` 
i ; Civi. 
BUKHTIARPUR BIHAR. I LIGHT RAILWAY CO. LTD. 
1953. 
. "€ DO," 


UNION OF INDIA k ANR.*. December, 17. 


m 
i 


indian Compas Act —Wiuding- up BU » a cieditor—Inability of 
the Company to pay off its cieditoi— Distinction. between inability and 
| failure to pay—Disappearance of substratum of the Company, whether 
a creditor may press it às a ground for winding up. 


Indian, Companies Aci—Section 163(1) (i —Notice of demand by a creditor 
—Notice delivered. at a place other. than. the company's registered office 
ts invalid. 


Where the assets of the company is admittedly ‘more than its liabilities, 
it cannot be pressed that the company is unable to pay its creditors. It 
may be a case where the company was failing and neglecting to pay. 


B inspite of being possessed. of sufficient funds, the company resorted to 
device or obstruction in order to avoid the claims of creditors, such a case, 
in certain circumstances, may amount to a case of inability to pay the debts. 
But it cannot be held to be a penera rale. 


A winding up order may be a (GEB of equitable execution but there 
is no equity in making such order when tbe debt of a creditor is not in 
pei, althpugh the substratum of the company may be gone, and when 
matters remain outstanding which can best be attended to in the interest of 
the share holders by the company aa as a company through its 
directors. 

^ 1f a notice of demand is to operate as a valid statutory notice under 
Section: 163(1) (i) of the Indian Companies Act, it would have to’ be delivered 
to tfe company at its registered office. 
Appeal by the Defendant Company assit a PEDES 
order. 
Application by a Creditor for -winding-up. 


'~ "The material facts will appear from the judgment. 
N. N. Bose, s. Chatterjee and R. .Chaudhury for the 


Appellant. i 
G. P. Kar and E. R. Meyar for the Respondents. 


* Appeak from Original Order No. 138 of 1950.. 
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The judgutent of the Court was as follows: — 
1 a 0 


P. B. Chakravartti, C.J.:—This appeal has taĦen an in- 





brad 
Bukhtiarpur Bihar ordinately long time and that has been because the facts aregin 


Light Railway 
Co. Ltd. 
v. 
Union of India 


pa LAM ta 


December, 17. 


such a confused state that the learned Counsel for both parties 


found considerable difficulty in getting out.of them what they 


required for their respective purposes. It must also be said that 
the carriage of the proceedings before the learned Judge below 
was slovenly to a degree on the part of both parties. They 
did not seem to have considered it necessary to examine what 
their opponent was saying, nor to apply their minds to deciding 
what facts they had themselves to prove in order to obtain an 
order in their favour. 


Lah 


The appellant is a public Limited Company which was 
formed for the purpose of constructing and maintaining a Rail 
way, operating between the Station of Bukhtiarpur on the East 
Indian Railway and the town of Behar. There appears to have 
been an aggreement between the promoters and certain local 
authorities which entitled those authorities to take over the 
Railway’ in certain circumstances. In ‘pursuance of that agree- 


ment, the Company appears to have established á Railway. 


running between Bukhtiarpur and Rajgirkund “which was a dis- 
tance of about 30 miles. The line was connected with the East 
Indian Railway and naturally some mutual adjustments between 
the, appellant Railway and the East Indian Railway became 
necéssary. It is stated in the petition that there was *interchan$e 
of coaching .and goods traffic of, every description between the 
two Railways and the East Indian Railway afforded to the Light 
Railway joint station: facilities as also the right of conveyance 
over its lines of. materials required by the p ib d for its 
Own purposes. - e s ; 


-— 


The case of respondent No. 1 the Union of India who 
really represent the East Indian: Railway, is that. às a result of 


the interchange of coaching and goods traffic between the East 


Indian. Railway and the appellant Railway, a large sum ‘came 
to be due from the latter by 1950 and on June 6 of tbat year, 

otice of demand was served on the Light Railway, claiming 
sd eni of a sum of Rs. 5,22,313-12-6. That amount was made 
up of the alleged dues of the-East Indian Railway undey certain 


= 
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traffic bills and a variety of bills of other descriptions. No Civi. 
paymerft was made in compliance with the notice but.a reply was e 

sent on J&ne 10, 1950, in which it was stated that the company ei 

wes not liablé for the whole of the demand in any event,Bukhtiarpm Bihar 
inasmuch as till a certain date, the management had been in Light Radway. 
the hahds of Martin & Company. Who it was who was making us m 

the statement is, by no means, clear ‘since formally at least, it pion al India 
was the Kawan itself which was writing and the language used 
in the letter “ ‘prior to our taking over charge from Martins” P. B. 
which suggests that the Railway was taking: over ‘charge from Chakravaitu, CJ. 
itself is plainly meaningless. Be that is it may, it was further 

stated in the course of the reply that if the District Board of 

Patna had taken over the Railway, the East Indian Railway 

should look to the District Board of Patna for payment, 

inasmuch as the Railway could have taken over only as a going 

concern, compromising assets as well as liabilities. "The only 

other statement contained in the reply to-which it is necessary 

to refer i is that the company was not-in a position to accept the 

entire ` amount. claiméd "off hand," inasmuch its Accounts 

Section would Have to check the-same and make a: ‘report to it 


as one its liability for payment. 





I should sfate here that although: the-company's reply ot 
the June 10, purports.to be a reply to-the Fast Indian Railways’ 
letter of the 6th June, the reference to the acquisition of the 
Railway by the District Board is-extraneous to the latter and 
ifo merfioh thereof can be found in it. It: was however 
explained to us by Mr. Bose who appears on behalf of the appell- 
ant that the matter of acquisition must have cropped up and 
must have been discussed between the respresentatives .of the 
Light Railway and the Law Officer of the East Indian Railway 
to which a reference is to be found in the third EDU of 
the Light Railways' reply. 

The next thing which happened was that on June 30, 1950, 
the Chief Commercial Manager of the East Indian Railwav 
addressed another letter to the Light Railway, this time claim- 
ing "payment: of two several sums of Rs. 5,23,203-13-6 and 
Rs. 61,%30-15-3. No teply to this letter is as to hawe been 
‘received. , 

Thereafter, « on July 18, the Union of India jade an appli- 
cation to «his Court for a winding-up order in respect. of the 


e 
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Civit: Light. Railway Company. The petition referred to the dues 

ae alleged to:have been owing by the Light Railway Company to 

iid the East Indian Railway and alleged further that in spite of the 
Bukhtiarpur Bihartwo letters of demand sent on [une 10 and Juhe go, 1950, respec- 
Light Railway tively, no payment had been made. “The amount of the dues was 
Co. Lid. stated to be Rs. 5,91,784-2-0. It was álso stated in the petition 
Union M India that the Light Railway had been taken over from the, appellant 
S Company .by the: District, Board, Patna, on or about June 25, 

P. B. 1950, and that according to the information of the petition “a 
Chahraveitti, C.J. sum ‘of . Rs. 10,006,230 or there abouts had been paid. by the 
District Board to the Light Railway Company as purchase price 
or ee aaa | 

‘On: the above allegations. the: Union of India asked for a 
dnan up order on the ground that the Light Railway, Com- 
pany was unable to pay its debts.and.on the further grôúnd 
et the substratum of the Company was gone. 

' "The allegations. made by the Union .of India in its petition 
for winding up were sought to. be answered on behalf of the 
appellant company .by a so-called affidavit. Why I describe it 
as "so called,” I sball explain later. The affidavit however 
stated that if the District Board of Patna had really taken over 
the Light Railway on June 35, 1950, as alleged in the petition, 
then on the petitioner's own case, it was the Distgict Board which 
was liable to meet its claims and therefore the petitioner, was 
not a creditor of the Light Railway Company at all. Without 
prejudice to that basic contention it was further stated that, 
in no event, could the Light Railway Company be held liable 
for the petitiorier's dues for any period prior to thre¢ years and 
that the amount of the dues and the liability to pay the same 
were both denied. It was said in.the last place that it was not 
a fact that the District Board of Patna had purchased. the Light 
Railway and that the, Railway Company did not admit that 
possession of the Railway had been taken by the District Board. 
It was added that there was already as injunction against the 
District: Board not to' interfere with the Company's possession. 

There was an affidavit in reply, filed on behalf of the Union 
of India and the only statement contained in that “affidavit to 
which it is necessary to refer is the statement contained in para- 
graph 8. By that paragraph the Union sought to “meet. the, 
case put forward by the appellant company, that the Railway 
had not, in fact, been taken oyer by the District Board, as seers: 
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The declarant of the affidavit who was one S: KHandaseami, des- Civin. 
cribing: himself as connected. with'-the: "Erafhé Accounts : Depart- ag 
mént'of te East’ Indian Railway referred -to and'set out. copies peta 


a tglegrain: sdid: to have been sent'by the Chairman ofthe DistrictBukhtiarpur Bihar 
Board ofvPàtna ' ^to the General. Manager-of the East Indian light Railway 
Railway on June 25, 1980, and a letter from .the^District Board «9. Ltd. 
toghe ‘General Manager dated Jurie 28, : “following. .It'appears Union p India 
from the telegram that according''to‘ the:sender possession of — 

thé Light Railway -hàd' been ‘peacefully assumed” and ‘regular P: B 
traiń services were 'runriirig. t appéars ‘from: the letter. that Chakravartts, C.J. 
according to the writer the purchase: ‘price of’ the “Railway had 

been’ deposited with’ the Imperial! Bank óf-India, Patna.-.Noth: 

ing was Said in the reply’ as regards the injunction’ which, accord- 

ing | to the: affidavit i in PREO on had been issued." against the 

Distrit Boaid/ d éd we. a 
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These "Were" all’ the materials before Mr: Justice Bachawat 
when" he “made the windirg- up order,^àppealed . from.Untortu- 
nately,’ the learned Judge’ did not deliver -any“judgment-and sO 
we „are ' deprived of the' benefit’ of knowing what view. he took 
of the facts All that'can be ‘safely ‘presumed is that.the. learned. 
Judge thought that a-case had been Tane out fort his. PUES a 
winding-up, order’ Ponura n ta VELLE dr qt xe 
l t I have omitted to state 'that there ins e bcn 
another creditor before the learned Judge viz. the Bengal. Nagpur. - 
Railway’ Administration which; through: an- affidavit affirmed by 
their Députy General Manager "Di: K.- Hopkins; put: forward a 
claim ot Rs. 178,498: 114-0. ' The manner in which this: debt „was. 
said; tó “have Been incurred by the Light Railway Company was 
the same ‘as iri the 'casé of the debt alleged.to be due to, the East 
Indian Railway. What part the Bengal ‘Nagpur. Railway, Ad- 
mingtration ‘took’ in the proceedings before the learned Judge is 
not ‘at ali clear and it’ appears that in’ the rectital ob the papers 
read before ‘the léarned Judge, às. contained in his order, the 
affidavit 'of D: K. "Hopkings' is not included. . 5. roe nons 
. The present appeal, "I need ` hardly: pbint outils: by the 
Bukhtaiput’ Bihar Light Railway- Company®Ltd. : On behalf 
- the Company Mr. Bose“ “took ‘two ‘points! before;us.:!: He urged; 
m the first instance, ‘that: theré“-had been no valid { statutory 
notice ot demand" at all 'and in the second ‘abouti:the, alleged 
dues ‘and ‘therefore the present case -was not'oné where ithe com- 


- 
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Cwi pany was unable to pay its debts, nor one where.it was just 
es and equitable to pass,a winding-up order. Mr. Bose did not 
1 > 
id seem to set much store by his first point, inasmuch as Je himself 


am tmu 


Bukhtiarpur Biharstated that he took: it so that it might not Be said- against him 
Light Railway that he had overlooked or abandoned, it. His principal arfu- 
Co. Ltd. ment was concentrated on the second point. ° 


v. 
Union óf India It appears to us, however, that although the learned Counsel 
ides for the appellant did not himself lay much stress: on his first 
P. B. point, it is yet a point. which must succeed. According, to the 


Chakravartt:, C.J petition for winding-up itself, the registered office of the Rail- 
way Company is situated at No. 135, Canning Street, Calcutta. 
That being so, if.a notice of demand was, to operate as a Valid 
statutory notice under section 163(1) (i) of the Indian Companies 
Act, it would have to be delivered to the ‘Company at its regis- 
tered office. The letter of June 6, however, was addressed ‘to 

“ Fraser Road, Patna" which was not the appellant Company’s 
registered office ., The fact is sufficient to prevent the Union of 
India from relying upon the notice of June.6, 1950, for the 
purposes of section 168(1) (i) of the Act.. , There was indeed a 
second notice as-well: which was. delivered at the registered office 
of the appellant company, but that notice was sent only *on 
June 30, 1950, and therefore it could not serve as a statutory 
notice of demand, seeing that the petition fox winding-up' was 
made on July 18. - The interval between the service of the notice 
of demárid: and the making of \the petition for winding up was 
less than three wéeks. I ought.to state here that on behalf of 
the Union of India, Mr. Kar admitted that there was,no , statutgrv 
notice of. demand in the case on which his.client could. rely and 
he also informed us that the court of appeal had already so held 
in connection with the application for a. stay of, the order which 
is:under appeal before us now. ., , 4 

' > But the:fact that the Union-of. India us res upon, any 
statutory.:notice of demand merely means. that, no presumptive 
or ‘constructive liability to;pay the „debts, as contemplated by 
section 163(1) (i) of the Act, is available to; the Union. , They : are 
át liberty to prove still; in other ways that; in fact, the company was 
unable to pay its debts within the, meaning of Item. 15) of section 
1625" ‘On* that. question, we, listened to an "Interesting argument 
from the Bar as to: when‘a company could be held to be unable. 
to?pay:its debts. and asto what the nature of the dispute must be 


if Cases-of disputed. debts were to be excluded. Tt seems to me, 
| @ 
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however, that in. view of one special Lact in the case.it is un- 
necessary for us to ‘embark upon an examination of the question 
debated before us. As I have already said; the demand of the 
Union of Indja is forsan; amount in,-the, ‘neighbourhood. of Bukhtiarpur Bihai 
Rs. 8,00,000 /-,. Even if the demand of, the, Bengal) Nagpur. Rail- 
way be added, the total would not .be-miore than. Rs. 8,00;000 /-. 

Yet, on the admission contained i in the petition itself, there is an 
‘amount. of Rs. 10 ,00;623 /- which belongs. to the company and: it 
must therefore be available for the payment of the company’s 


In. those circumstances,.it is quite impossible for .the 


Union of India to contend that'although the appéllant company 
bis according to’ its own case, a sum, of: Rs. ‘10,00,623 /- waiting 


sto be paid over.to it and although the claims of itselt-and of the 


Bengal Nagpur. Railway do- not exceed Rs. 8,00, ooo /-; it must 
yet be held that. the company was unable to pay its. debts. In 
my yiew, even, assuming that the company. was deliberately 
avoiding or ‘delay ing payment, this was not a ‘case of inability to 
pay, but a; case, where, the company was failing and neglecting to 


pay... 


I am, by no means, holding that between the first demand 


and the making of the petition there was any deliberate failure 
or neglect, because in order to arrive ata decision on that point, 
a, much closer*examination of the facts would be-necessary than 
is possible on the very meagre materials which are to be found 
in the paper, book. | Suffice it to say, for, the purposes of the 
present case, that when the financial position of the company 


“ts such .that.against the, admitted assets ‘of the. value ol 


Rs. 10,00 1,000 /- there, is a debt of Rs. 8,00,000/- only, it Can by 


tA 
- 


“r 
` 


“means: be said that the company is; unable to. pay its debts. 


“Mr. Kar referred us toʻa passage in’ Palrner’s Company Law, 


Ee ee Pages 377-78; ‘which Teads: as follows: 


“Where the debt is undisputed: it is futile for’ the 


; company to say, " We' are able to "pay our debts, but we 


~ do thot’ choose to. pay tliis particular, debt.” ' The court will 


E a 
+ - 
. 


"Mr, Kar’s. peint wasi that. he mere, existence of sufficient 


nót listen to such - a defence." nom ee » 


"e 2 d "E uS. 5 D Fe 


Jundstlid not preclude a creditor from contending that in reality 


. the company was unable. to pay its debts. If inspite of being 


possessed of sufficient funds,. the company resorted to. device or 
obstrectfon in order to avoid the claims of creditors, such a: case 


also wquld be a.case of inability to pay the. debts. ^ The reason; 
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according: to Mr. ‘Kar, was that the ‘only solvency which the 
Company .Law recognized was commercial sodvency. : 

The passage in Palmer is shown as based on “Comparfy 


Bukhtiarpur BiharPrecedents ” by..the sanie author, Part II, Edition 15th, Pages 


Light Railway 
Ltd. 


Vi 
Union of India 
P. B. 
Chakravartti, C.J. 


36 and.37. - Out of the decisions cited in the relevant pages ot 
the “Precedents; Mr. Kar drew'our attention to the decision of 
In-re: The World. Industrial : Bank Limited (1), which, un. 
fortunately, is to be: found réported only in Weekly Notes Re- 
port. .It appears however from the very briéf report that the 
Case. was a very peculiar one.- The Company there œn- 
cerned had been -incorporated with a capital ‘of £0,000, 
divided into as many shares:of £1 each, out of which only 1,007 
shares had been issued. Again, out of the' 1 007 shares issued? 
only a sum of 1s. per share had been called upon 1,000 of the 
shares.‘ The company had never-'started any business at all, 
but had employed’ the petitioner in' some work for which it 
had incurred to him a liability for a small sum. Even’ that 
small sum.thé company did not pay, so'that the petitioner had 
to go to court and: recover judgment ‘for it. After that, tht 


company made: it impossible for the petitioner to realise his 


dues, because it declined to:call up any further capital and de- 
fined the. petitioner to realise his assets from wheresoever ' he 
could. - It was only in circumstances of such an extraordinary 
kind that Mr. Justice Neville observed that he could not allow 
the Companies Acts to be used as instruments of fraud and that 
in view of the deadlock which the company had areated by 
refusing to make calls and keeping itself deliberately out of the 
ample means which: it could easily command, he thought that 
it was just. and equitable that a winding-up order should be 
made. It appears to me that the decision cannot be read gs 
laying, down any general rule and so far as it was a decision on 
its own special. facts, it need only be pointed out that the facts 
of the present case are very : different. I would, therefore, hold 
that the Union of India failed not only to establish that there 
had been a non-compliance with the statutory notice of demand, 
but also to establish otherwise that ‘the company was unable to 
pay its debts within the- meaning of section didi “of the : 
Companies! Act. : d 

There remains the 'other ground upon which also: the 
Union of India relied. The ground is that mg substraeum of 

(1) [1959] W.N. 148. | : 
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the company having. gone, it was just and: équitable that a Crvir. 
winding. -up. order, should , be. madé:....In; ;the' course of the à argu- Rex 
ment I'entured to express some.doubt as to- whether a creditor 1958. 


could or dinarily be allowed to urge as a ground; ‘in support öfBukhtiarpur Bfhar 
hA petition , for, winding up, that the substratum: ofthe‘coni- Light Railway 
pany had. gone, *. Having, listened; to-an interesting argument on: Co. Ltd. 
that question. as well, I. still. entertain ‘that: "doubt; although: É Uni = , 
must hasten to add, that if a creditor: will. not ordinarily be -heard : M cS 
ta urge. that a winding- up.order.should ‘bé made, because the- | — p.p, 
substratum of the company, is gone, lit: is: not:for the'vreason that Clialnavatti, C.J. 
he às techriically and as.a matter o£ law barred from: taking that" 
ground at all, but, for thesreason: that. it: not'a-proper ground | 
for a. creditor to ,urge, except in very special? circumstances: 
Whether the, ,substratum of a:company:iis gone. and ‘the 'object 
with ewhich ` it was formed, has become impossible of further 
pursuit, is usually the proper concern of only its :share-holders: 
and contributories: a creditor cannot properly. be allowed! to use 
it as a ground for breaking up: the. “company, unless,"by: the- dis- - 
appearance | of the substratum the » recovery -of ‘his: debt has 
been jmperilled. _ I; need. not, however; enlarge further: on that 
pofnt, | because it appears, to me, that the ‘present -case'can be 
disposed ‘of on the, facts., On. the facts it.seéms: to me almost 
precisely on all fours, with, the -case reported in Re:.- Eastern 
Telegraph. Co. Ltd (a). Indeed, in, regard to -;practically«every de- 
tail of the, facts, the similarity. between the two cases is:striking. - 
In the English. case, company, had. been: incorporated with’ the 
ohject of acquiring .the undertakings, telegraph- lines, property 
etc., of fout, companies, and the. establishment -of:-telegraph' 
stations,,.carrying on the business' .of:;a\-telegraph “company. 
Subsequently, , a,,sécond , company.. acquired the ordinary share’ 
capital of- that company and: still laten‘a third.company bought 
the whole of, its physical assets. : Thereafter, came. a 'statuté, 
which provided for, compulsory: acquisition of the Treasury: of 
the shares of the third; company. which had: purchased the : 
physical assets, ; After ,that,! proceedings: were commenced.‘ for 
the: assessment; and payment, df :compensation' in:respect of the 
compulsory: transfer, but before; the»terminátion of«those: pro- 
ceedings,: gn . application was-made by vertain reference: stock- 
holders fof ,a,, compulsory. winding:up. of: thé: company, on” the: 
ground, inten alia, that the, atu ui the» company madi; 
gone. E e c£ - gom - E 

. Q) asin) 3 All. E.R. 
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Pausing heré for a moment, it will be evident that in the 
present case also, the appellant company Had been formett with 
the object of constructing and maintaining a railway lime under 


Bukhuarpur Bihar the terms of an agreement with -certain local authorities angl 


Light Railway 
Co. Ltd. 
v. 
Union of India 
P B. 
* Chakiavartti, G.J. 


that on the Petitioner’s -own case, the District Board of Patna 
acquired the physical assets of the company,’ namely, the railway 
itself, presumably under the terms of the agreement. In the 
present case also there was a certain sum which had been set 
apart, at the time when the application was heard by the trial 
court, as compensation payable to the appellant company, but 
neither. the question of the. right of acquisition, nor the question 
ot. the quantum of the compensation had been finally decided. 
It. would thus,seem that the.circumstances in which, and ‘the 
point of time at which, the application for winding-up was made 
in the present case, were precisely the Same as those ine Re: 

Eastern Telegraph Co. Ltd. (1). j i 


. The judgment. of Jenkins, J. in the English case contains ` 


an elaborate review of the well-known cases on the propriety 
or otherwise of making a winding-up order on the ground that 
the substratum of the company was gone. It is not necessary, 


as I have already said, to discuss principles for the purposes ot: 
the present case. It would be sufficient to say that in so far as. 


the application of the preference stock-holders was- based on the 
oround that the substratum -of the company’ had gone, the 
learned :Judge refused it, on certain considerations of fact as 
also on.a ground of convenience and equity. ‘He pointed out 
that there had been no failure of the contemplatede objects «t 
the.companys.ab initio: Similarly; there had been’ no initial 
failure of the contemplated objects of the appellant company in 
the present: case. ..It was pointed: out in the next place that 


: there. had been. no suggestion. that the directors should launch 


upon some adventure not. warranted by the :Memorandum* of 
Association and not contemplated when the company was formed. 
Similarly, there is-no such suggestion in the present case. It 
was pointed out next.tbat there had been no confiscation of the 
property of the company.: So has there- been no confiscation in 
the: case: before us..:It was said further that, the transfer td the 
Treasury. of the. iae of the company: which -had acquired ali 
the physical assets of the company, sought to be sent to liquida» 


tion, was a transaction which the company, proceeded against, 


(1) [1947] a All. E.R. 104. + mE I" 
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was bound to carry out under the Act of 1946. .'The point in Civ. 
that observation obviously is thay. if a failure of the objects ot. D 
the Company had occurred, it had occurred not by reason ol any ik 


improvidence ` Or evastefulness on the part of the company, butBulhtiarpur Bihor 
By reason of circumstances over which the company had no Light Railway 
control and asea natural offshoot of the terms and conditions ©? Ltd. 
under which the company had come into existence. | Similarly U W Indi 
if, as the Union of India contends, the physical assets of the od = 
failway and indeed the railway itself have been taken over by. P. B. 
the District Board of Patna, they have been so taken over for Chakravartti, C.J. 
no fault of the appellant company, as far as the materials belore 
us*show, but because of the existence of the power of acquisition 
contained in the agreement in pursuance of which the company 
was formed. It is pointed out, in the next place, in the 
“English . case that the transaction of transfer had not been com- 
pleted at the time when the winding- up order was asked for. 
because thé assessment and payment of the compensation re- 
mained to be made. Once again, the, similarity is striking, 
because in the present case, the transaction of acquisition had 
not been completed at the time when the application for 
‘vinding up was made, because all that had happened was that 
the District Board was making an .offer of Rs. 10,00,623/- as 
compensation . which had not yet been finally settled or. finally 
accepted by ‘the appellantcompany. That being the back- 
ground of' the facts, Jenkins, J. gave it as his reason for refusing 
a winding-up order that it was eminently désirable that the 
e directors, of the company themselves, and not a liquidator, 
Should act on behalf of the company in the matter of settling 
the compensation. He gave another reason as well, which is | 
not pertinent here. But it appears to me that the reason I 
have first mentioned is à good reason and sufficient for the 
disposal of the présent. case. The reason that the substratum 
of a company is’ gone is not one of the specific grounds g given 
in section 162 of the Act for making a winding-up order. "The 
disappearance of. the subsiratum is a circumstance, in | view of 
which the Court may, in a given case, consider it just and | 
equitable that ‘a winding. -up order should be made. In the 
present case. hiving regard to the fact that. the sum of 
Rs! 10,00,623/ [is clearly available’ for application to tbe payment 
of the debts of the company, which do not amount to more than 
Rs. $.00,000 [S it appears to me that whether the substratum, of 
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the company-is gone or still subsists is a matter of no concern 
to the-creditor, alie Union of India, and there is no Yeasoft why 
we should miaké à winding uf ‘order ‘at the instances of the 


Bukhtiarpu: Bihar Union ‘of India on that ground. Thére is * sufficient money 


Light . Railway 
Co. .Ltd. 
V. 
. Union of India 
P. B. 
Chahiauaittt, C.J 


belonging to the debtor company against which the Union can 
prove in the ordinary way” for the realisation ‘of their debt. 
On the. other hand, it is plainly preferable that the negotiations 
for ‘the settlement of a just amount as compensation. should be. 
carried ón by the directors of the Company who may be expected” 
to be more zealous about the interests of the shareholders than 
an Official Liquidator who will ‘probably not exert himselt 
beyond! a routine performance of His duties. It appears to me, 
in all the fácts of the' case that whatever the technical right | of 


a‘ creditor may ‘be to obtain a winding- up order in a fact of the e 


case on the ground" thát the substratum of the company 15 gene, 
there is nó reason whatever in the present case to induce us to. 
make an order on that ground at the ‘instance of the Union of , 
India.: A winding. up order may be a form of equitable execution, 
but there is no equity in making such an order when the debt of 


the créditor is not in péril, although the substratum of the. 


company may be gone, and’ when matters remain outstanding 
which can’ be' best attended to in the interest of the share- 
holdéis by the company functioning as a compan? through. its 
diréctors: AS ‘winding up order is not a normal alternative in 
the case of a coinpany "to the’ ordinary procedure for the reali- 
sation of debts due’ from it. | 


tay 
E 
P, * 


x - 2 e. e. 
Up should add that reference was made before. us “in the. 
course'of the argument? to various proceedings, said to have taken 
place, “subsequently. ‘About ‘the effect of those proceedings, we 
say nothing” at all; nor ‘have we iaken into consideration anything | 
which" does © not appear in “thé” “paper | book: ” No attempt has. 
also been ` made 'to bring before us any other.material in a 
proper form. ' As 1 have said, ‘the ‘allegation , that an ‘injunction, 
had been * "issued. against the. District Board of Patna was 
nót’, traversed” by ‘the ; Union of ‘India and it would appear, 
froin the dates that if the allegation be correst, the District 


Board took forcible possession of the Railway i in the face oP an | 


injunction. “Tt would be’ strange. to make a winding-up order 
on the LED that the substratum of the: "company was gone, it. 
that site o£ things was brought about by the High-handed dctéon 
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of a third party who. would perhaps yet have to:answer for’ his “CIVIL. 
act, What: the real facts were, have not been made'cleår: by Une 
proper materials., Nor: is there any material linl:support òf. a 


another allegation made before, us, thatthere wasg: risk of iheBukhtiarpur Bilja: 
compensation, money: being, taken ,out .of.-India. : Our sole duty Light: Railway 
asa Court, of (Appeal and. sO" à; ;Court, of. error is: to. see -whethér Co. kd. 
the, order of the trial Judge. was right at the date iit. was made yj; POT 
‘and since the d: upon which it.1 ight .to be support m = 
grounds. pon which it.was soüg 1o be supported FM 
cannot be- sustained, on the materials ,on.fecord, -and no other P. ~B. 
materials. have been properly-placed before: us, we- feel. bound Clialuavartti, C.J. 
to set. it aside, CHe rct tox Munglb Pour mue G0 Lh tet 
" For, the, reasons given above, this. appeal: is. Allowed: the 
order, of Mr. _ Justice Bachawat, dated the: sgth August, 1950, is 
set. aside and the: application for a winding-up- order made by 
the Union, of India on the 18th, July, .1950, is dismissed. : 
an Qne word is necessary about costs., Earlier in the course of 
this Judgment. I referred; to the infirmity of. the. affidavit-in- 
opposition filed on behalf of the appellant-company.. That was 
An affidavit affirmed by one Syed Mohamed Hashmatullah who 
described himself as a representative. of the appellant company 
_and which he affirmed by saying that,” several paragraphs of this 
affidavit", wer& “true to his knowledge, or knowledge . derived 
from his reading, of the. records, of „the .cdse.”’;, An- affidavit 
affirmed in that manner.is not fit to be, looked at. It is next 
to be puiet ved that: ‘there appears, practically. to. have ae no 
the points urged before us: sı having mum raised: there. Tn. thoee 
.circumstances,, although; the appellanti company will have the 
costs, of the appeal, theré will be no order for. eost so: far as the 
trial court is concerned. po rae on ro E tee 
_ Certified: for, two Counsel: in the appeal... l = 
. S, R., Das Gupta, J.:—1 want to-add a few words to hal 
ny. Lord the, Chief, Justice, has. said. a 
4; In, paragraph, 8. of the.. ection: jt is die da dai the 
Bukhtiarpgr-Bihar Light Railway was taken. over from the said 
company by the, District Board, Patna, on or about the 25th 
June, m50 and the petitioner had been informed that a sum of 
* Rs. 10,00,623/- or there about had been | paid by. the District 
Board to the. Company ' as the piirchase “ ‘price and Jot. compen- 
satione BL ison those: allegatioifs': 'that'thé contention of the 
respondent, namely.that.the substratum of the company is gone ` 


i e 
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Civil. has bcen founded. Those allegations are' not admitted. by the 


— —À 


1953: appellants and in the affidavit affirmed by Syed Mohamad 
J 


Hashamatullah, inténded to be used in opposition to the r@- 
Bukhtiarpur Biharpondents application for winding-up, it has been cléarly stated 
Light Railway that the District Board has not purchased the’ railway and the 
a company: ‘has not accepted a single pice as -purchase ` price and 
Union of India ÌN fact even. the amount of the purchase price has not been 
——' settled or fixed. ‘Thus it appears to methat the facts on which 
P. B. it is urged by Mr. Kar that the substratum’ of the Company is 
Chakravartit, CJ. gone are very much in dispute between the parties, It is 
impossible to come to a definite finding one way or the other 
on the: materials before us. It is not possible to come to a 
definite conclusion -that the railway was taken over from tbe 
company by the District Board: of Patna and unless we cain do 
that the question that. the substratum of the company is gone 
cannot be entertained as the basis for making an order tor 
winding:up. In this connection I should point out that 
-although in their letter, dated the 10th. June,'1950, the appellant 
‘company made a definite statemént that there was already an 
injunction against ‘the respondent by the High Court and in 
the affidavit affirmed by Syed Mohamed Hashmatullah the same 
allegation has been repeated, nothing has becn Said with regard 
to the said statement in the affidavit in reply filed on behali 
of the Union of India. ‘Only reference has been craved to a 
certain telegram and a circular letter dated the 28th June, 19 59, 
addressed by the Chairman District Board, Patia, to the *Genefal 
Manager, East Indian Railway. ‘The person who affirmed thc 
said affidavit on 'behalt of the Union of India has kept ‘completely 
silent over the question as to whether or not an injunction has 
been granted by the High Court as alleged on behalf of the 
appellant In these circumstances, as I‘ said’ before, it is im- 
possible to come: to a definite conclusion: on the facts, on -which 
alone the question as to whether or not the sübstratum ol the 
company is-gone can" be decided. |, therefore, hold that this 
‘ ground taken by Mr. Kar cannot ‘succeed. ' ° 
On other points I entirely agree with i Views v expressed 


by my Lord the Chief Justice. 
‘A. Rashid: Solicitor for. the. Appelíants. 


Ss. K. Mondat. Solicitor for the Respondents. * ẹ ` 


. S.C.P. ' i Appeal allowed with gosts. 
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West Bengal Cr minal, Lau Aah nani (Special. Court) da 1949, (Act XXI 
‘of 1949)-—Section 15— Effect of Act XH Of 1933— Proceedings. pending 
in? appeal! before the Higli Court on the date ‘of commencement of 


Special Cou1t—A mending ‘Ordinance: uri d ‘such! pioccadings f 


tan E ka lo a Special Courty.! 5i ^i 


Lud 
- | » t 
P , < i 


Whore on thc dis of commencement. of West Bengal Criminal ‘Law 


Améndment (Special Courts), Amendiag Ordinance. 1952, an appeal was 
pending in he High Court against an order o£ conviction and sentence 
passed' by a- Special Court’ acting under Section 4(1) ‘of the’ "West ‘Bengal Act 
XXI of 1949. and subsequently IRE: case was re'allótted'to a ‘Special ‘Court: 


Held, that the proceedings against, the TET were (andthe in ibd: l 


in the High Court, which is a Court other than the , Special, Court, and 
as such’ by virtue of @ection 12 of the Act XXI of’ 1949 (as it stands after 
amendment by West Bengal Act XII of 1952) nothing in Act XXI of 1949 
could, apply to -the’ pfoccedings that wére pending against the accused, and 
that position cannot. be..escaped by filing .a fresh petition of complaint, 
consequently, the provecdings against the pont can never be restarted 
he(ofe a Spatial Court, uM 


+ Li 
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“Application by the accused for squashing the proceedings 
! that were started before a Spera Court. 


“n 


“The matetial facts’ will appear from the judgment. 
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K. C. Das Gupta, J. Ori the and'o£ “Marth 1950: a petition 
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CRIMINAL Magistrate, Darjeeling against the present petitioner Sudhindra 
E Kumar Bose and one N. R. Ghosh charging them with offences 
uu under Section 130B/409 I.P.C. Section 5(2) of Act II ot 1947. 
Sudhindia Section 409 LP.C., and Section 5(2) of Act II of 1947. Betore 
Kumar Bose this case could be tried by the Subdivisional Magistrate it was 
5 SUN. allotted by an order of the-Government of Wést Bengal dated 
e State. 

te the 13th of March of 1950 purporting to act under section 4(19 
K. C. Das Of West Bengal Act XXI of 1949 to the Special Court of the 
Gupta, J~ Special Judge at Calcutta constituted under section s of that , 
| Act; "Fhe.petitioner was tried: ‘by t this, Court, under three charges 
—a charge under section 120B J409 of the-Indian. Penal Code, 
Section 5(2) of Act 11 of 1947, and, two, other charges for offences 
under Section 409 of the Indian. Penal Code and under Section 
5(2) of Act II of 1947. The said Court convicted the petitioner 
under Section 5(2) of Act II: ol 1947. and also under Section 409 
of the Indian Penal Code and sentenced him to a period ot. 
impr isonment. ‘and a fine. . An appeal was, preferred to this, Court 
and was. admitted for. hearing.by.an order-dated the 21st of 
August 1951. This appeal remained pending in this Couft 
from that date until it was disposed of by a Bench of this Court 

by an, order ‘dated the oth, Apri 1952 which ) rung as tollows: 


"The NT in this case was ies b; a Special Judge 
to whom-the case had been allotted under Section 4(1) of the 
West Bengal Criminal Law Amendment (Special Cquxjs) Act, 

- 1949. That section has been held to be ulti vires by a Special 
~~ Bench of this Court and therefore the trial was wholly without 
jurisdiction. 


“The appeal must, therefore, be allowed. .The conviction 
and sentence are set aside and the appellant must be regarded 
as an _under-trial prisoner awaiting , retrial, if Government so 
decides. ` He will continue on the same bail until such retrial.” 


Thereafter proceedings were “again started afainst «the 
petitioner in the Special Court.at Alipore, but as that Special 
Court was superseded his trial could not be held there. By a 
notification -dated the - 22nd. , December, . 1952, . the.-Government 
of West Bengal ‘thereafter allotted., this case to, the Special. Court . 
_ of* Jalpaiguri-Darjeeling and a petition of complaint was filed in 
that Court bv the Public Prosecutor, Special Police Pstablish- 

a . 


353 


Ma 


Vo, 98.) 4 : ros, HIGH“ COURT, - ++- 


ment, West "Bengal. Calcutta, ên: theus7th March! 1953. ' "T here- 
,upon, the learned. Judge ipresiding over. the: ‘Special’ Court ordered 
issue “OE summons. on, the: présent : petitióner^and' tone 'N£ R. 
“Ghosh under section 130B /409.0£ thé Indiari-Perial Códé,'section 


a) of Act H of 1947 and: an offénce-under sectión 409 - ofthe” 


` Indian Penal Code,‘and an- offence “under -séction (2) of-Act 
aH of*1947. for their, appearancé.om the, 13th. of :May.1953. ^ The 


, petitioner. thereafter: obtained. this! Rule.in: corisequence of which . 


there could be no further. progres in "Be" anan in" the 
Special „Gourt, 


‘ rs 
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re Pa, ae a 43 na jg 


e ‘It is. coa ended before, us..on- "behal£ oft die petitioner that 
in view of the provisions of section 12 of Act XXI of 1949 as 


, it; stands after amendment. by the West Bengal Act; XII of 1952, 
, dhig case is, not triable by the:Special Court.: Section 1% of: Act 


, XXP of, 1949 - after, the : amendment of. that ‘Act -by. Act XIL of 
1952 is in these words. , Pn E EE 


> 
M. 


Jf ` hd 4 or t3 Ay x 
um sie hi "1 P : Ya ae 4 


e “ Nothing. in his: Act:shail ll apply to any y ‘proceedings -pend- 
` jng. on the date: of the- commencément ~of :the:. West” Bengal 
.€riminal Law.Amendment (Special Gourts) ‘Amending! Ordinance 
| 3054. in any court other: ‘that. ‘a aioe Court." 


4 


Lah 
eee tan] N 


ie ds conibnded: by Ms: ‘Dutta ‘on! behalf oie tpetitióner 


| ahat, on, the, 9th: of, «Aprili 1952! which was.itherdate' of the ‘com: 


mencement of the West Bengal- :Criminal Law? Amendment 
(Special Courts) Amending Orditiance 1952, the proceedings were 
_spendint à gainst; thezpetitioner-ió:the Highi Court amd conse- 


-quently; Act XXI of 4949: could -have ino: application to'the pro- 


„ceedings. .In, my;-judgment ;this-contention: should prevail:.: As 


. J]- have already: stated, the: appeal. byt the petitioner against’ the 


uu 


conviction by -the Special: Gourt fosithe!very:offences forrwhich 


. the, .present -proceedings ihavés Beens started’ was. pending «before 


this Court from the 21st August, 1951, when ‘thei‘appeal was 
admitted for hearing till it was disposed by an order of the 


“Court of the gth Aprila1952.; .Thezsfactkthat sémetime:‘on the 


5th of April, 1952, the appeal was disposed of by this Court 
cannot alter the.position that for some time on that date which 
was tHe date of commencement of the West Bengal Criminal 
Law Amendment ( (SpecialgCourts) Amendment Ordinance 1953 
the proceedings against the patron wére pending in appeal 


* The State. 
°K. C. Das 
Gupta, J. 


- 


f 
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. “Criminal betore this Court. Clearly, this court isa Court other than the 
Rx | Special. Court’ The consequence must be that nothing in Act 
00D XXI- 1949. could. apply to the proceedings that were pending 
. Sudbindia , against the petitioner. On that date as we fave alrefdy pointed 
| Kumar Bose out, this Court otdered.that there should be a retrial ot the - 
case. ‘The words “if Government so decides “do not in my 
. judgment, raise any doubt on ‘this guenon This court was 
RS Gaas early ordering retrial and- the words “if! Government so” de- 

= Gupta, J. . cides” were obviously used to state a thing which need not have 

` been stated that it was open to Government to withdraw- the 

$ case. That this Court directed retrial is further clear trom the 

words “ ne will continue on the same bail until such retrial, = 

The position | in law iude Was thai the Ju idis 

against the petitioner were pending in appeal before this Cotri 

.on the gth of April 1952; the appeal was-disposed of'ón that 

date and a retrial was ordered. There has not-thérefore-been 

a termination of those proceedings. If consequently the Special 

.. Courts- Act -does not apply to those proceedings and ‘those. pro- 

S ceedings cannot ‘be tried by a Special Court, that position 

cannot be escaped by filing a fresh’ petition of complaint. 

The filing of a fresh petition of complaint will not institute a 

fresh proceedings distinct from the proceedings that were pend- 

ing in appeal. So long as these proceedings have not been dis- 

..posed of in accordance with law, fresh: ERE nC cannot be 

instituted. sanak the. a co Rit E" 





The State." 


P The result in “a opinion. is diat the Special Gourt Jule 
Darjeeling.has no jurisdiction to try the case instituted ' before 

. him: on a complaint on the 27th. of March: 1953. I would 
accordingly quash the proceedings in his court and’ order that 

“othe: proceedings now pending against the:petitioner in Court of 
: the Sub-Divisional Magistrate, Darjeeling should 1 now be disposed 

. of in accordance with law. _ Wk; 

xd. 4 

“Debabrata Meokerles; m A | agrees 
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s ` Before Mi. Justice Kk. C. "Das Gupta and Mr. - Justice 
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E BAIDYANATH CHANDRA & “Ors. 
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peo Court dci eles: XII of 1952}—Rice? Supplied fo Government, becomes 
~ Government property onis on actual delivery to Government—-Govern- 

. - ment. made to pay extra money; on false, representation—Such extra 

"money. m the hands of the, accused, is Government money, but the 
offence under, Section 420 LP. C. is complete . before the accused , become 
an agent of the Government money. ~ 

° - 

0* It is only, after. the procurement. agent delivered. ihe- property 16 
' Government that the paddy or rice become Government property... Prior to 
“that it was not Government property. Consequently when. he: was. dealing 
with rice be was not dealing ma property, belonging, to. Government as 


-an agent of Government, 


bos 


e., 


à 
E 
Af ‘ CS n , I a4 t um 


- * 1 (3 v qr aw 1 i 
F : >q 4 u— 1 , ety, + a 


d as a resuk of dace Government. wa gay induced to pay 
(certain amount of money to the accused, the offence. under Section 420 I.P.C. 


“was complete before dealing. by the petitioner with Government ` mopey 


was ‘started. The offence under Section 4390 LP.C. cannot therefore be 
said ta have been committed by the petitioner while purporting to act as 
agent of Government. 


' - i ` 
r : + + - ‘ d 


Application ‘for Revlon by: the- PON edic "ander 
"rSectidn 4 420 of the Indian Penal Code. ^. - 


1 "x - "a ~ 


| The. material facts will appear. from. the judgment. 
cdi Dutt ‘forthe ' eu oe: = eco iN 
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Nd M. Banerjee. fot the. States woo, Tee 
The  Judignent of the ‘Court was, da ‘follows! 2- : 


ik. 'C. Das Cupta, d, UTH saly “question” in ‘this Rule is 
twhether."the alleged offence under ‘section’ {20 of the Indian 
Penal, Code ‘said to have been committed by Baidyanath Chandra 


? 


E ds triable by a Special Court under the provisions of. Act XIL ot 


iio. (er 


1953. port — 
ia A ‘Criminal Revision No. "914 of 1655. LA. CIE ML 
E zo 
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The prosecution : case ~is that: : Baidyanath who supplied 
between grd and "5th October 1951 a quantity of 1361 bags (2272 
maunds) -of .dhenki rice to the Government:;procurement, go- 
down at'Sainthia, submitted bills claimingethe pro€urement 
price as well as appropriate bonds in respect of stocks db 
delivered. It, is alleged.that. Baidyanath, inf faet supplied this 
quantity o of rice from old stocks purchased prior to the date 
with effect from which bonuszw as-payable, and had not to pdy 
this bonus money to any one. The real allegation. on. which 


. Baidyanath is said to. have. committed an offence. under: section 
“£420:.0f the Indian’ Penal Code is ‘that: by making: a’ false: repre- 
5» sentationthat ' he? had "i óbtairiéd - this quantity of Ti Ticé between 
alie and ‘7th Ottóber, 195 ios ‘Baidyahath’ ‘induced, Govérnment 


“to pay tó hiñ certain amounts on account ,of: bonus. 


It: is scontended. on- bebaltcot: “the accused - that: the “bence 


: ioi aNeged^was: an "oflence" punishable. under": section: 420 of the 
sekian” Penal" Codē; committed” „by a a “person “dealing with pro- 
"Ber belonging tò Governtüent as agent. of. Government, „while 


purporting to act as such agent. If this contention be correct 
the offence would fallewithinsitem: g: of^thé trewiséhedule!of the 
^West:Berigal AcEXIE of 19527 and^would córisequenitly 'bé triable 


“fide Section f° OF the mM AGE, by. the”. amc] Courts 


ur Dd - od i- 


+ 


“only. m 
The argument that the offence as alleged has been committed 
"^ by‘ à-person idealing with property: belonging” lec a 
as agent of Government 5while": purporting to att ag Such " 
principally based on the supposition that the accused when pro- 


- curing viceand délivering ‘tice to Government? was ‘dealing with 


property belonging to Government. ~-"In,jmysjudgnient;‘there is 
no basis for this supposition. It was only after'the procure- 
ment.agent delivered the property to-Government«that.the paddy 
or rice became Government. property. - Prior, to. that it-was not 
Government property. Consequently when he was dealing with 
Mee ; he was not dealing with property. belonging. to Government 


^ 
LII .e 
- 


dt was fiext contended that. äi least the amount “wifich the, 


“Gatertiment was induced to pay by way of Bonus was Govern- ' 


-ment property and, the accused should be considered when: deal- 


Vor..93.] ‘HIGH COURT, ` 29! 
| . 

ing with this money to be dealing with :property- belonging to  CROUMAL. 

Governtfent as agent of Government. 1t should certainly be ees 

Reld, in my opinion, that in accepting from Government the pois 

money paid by way of bonus and in keeping it with him or in Baidyanath 
paying it to any person the petitioner-must be held to be dealing Chancha 

With a property belonging to Government as agent of Govern- TRUST 

ment. It appears equally clear to me however that the offence 

under section 420 of the Indian Penal Code if committed by the — x. c. Das. 

accused, cannot be said to have been committed by him while, Gupta, -j l 
purporting to act as agent, of Government dealing . with Govem-., 

ment property. If as a result of deception , Government was: . 

cishonestly induced to pay certain amount of money to the 

accused the offence. under-section .420-of the Indian Peral.Code, 

Was "complete before any dealing by the petitioner with that, 

Government money was, started., "The offence under section 420... 

of the Indian Penal.Code cannot therefore. ,be.said.to have beens- 

committed. by the petitioner. while puiporung: to. actas KABEDHOL: 


Government. 
€ 





My conclusion therefore is that on the allegation made. 
against. the petitioner, the, offence, under..section- 430.:0F £he;—— - 
Indian Penal Code said to have. been committed: by .him.is nots.. 
one-committed by a person dedling with property belenging to 
Government as agent of Government while: purporting .to act. 
és such agent. It is not therefore triable by a Special. Court. 


I would therefore discharge: the rule. ° 


Debabrata Mookerjee, J. :—I agree. | 
-p ig 
S.G P, : Rule discharged. 
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APPELLATE CIVIL. 


: Before. Mi, Justice P. N. Mookejee. 


RADHA GOVINDA & Ors. 
Ue 


SUSHILA DASSI & Ors." ^.^ 


Pie- -emption—Bengal ‘Tenancy , Act, Section 260—Co- share tenant's right. 
of pre-cmption— Necessary . parties to pre-emption proceedings—A sub- 
sequent purchaser, whether a'necessáry party— Co-sharer tenant, nof a 
necessary party to me captor Deed i 


Though there is nothing ‘expressh stated in Secuon 26F of the. : Bengal 


Tenancy Act or in any relevant statutory provision as to who are necessary 
parties to an application ‘under that section yet on the general, principle that 
no bedy should be prejudiced’ by an order passed , behind his back a sub- 
„sequent transferee should ‘be heard befote an order for pre-emption is made 
and as such he should be made a partyin) the: pre-emption proceedings 
Moreover, the concluding words ot subsection 5 of section s6F of the 
Bengal Tenancy Act seem to suggest that the subsequent transferee should 
he made a party to a proceeding under that section. 


A co-sharer tenant'or a‘co-sharer in tenancy is certainly entitled to 


t 


pre-empt m accordance. with: law, and ‘his ‘sight of preemption is au^ 


independent right which cannot be affected or taken away by any pre- 


emption proceedings or order to which he is not a party. „In the cir- 


cumstances, it is proper to hold that such a co-sharer.tenant Is not a neces | 


sary party to a pre-emption proceedings at the instance of another co-sharet 
tenant, although he is certainly a proper party thereto and may be so 


mnpleaded and served with notice of the proceedings so.as to fücilitaic bis : 


participation therein under subsection 4(a) of Section 26F BTA, 


Appeal by the Plaintiff. 
Suit for Pre-emption. 
The material facts will appear from the judgment. 


Manindra Krishna Ghosh for the Appellants. 


t Appeal froin Appellate Decree No. 288 of 1949 against the decree ot 
M. N. Roy, Esq., Subordinate Judge ist Court of Zillah Midnapore in 
Title Appeal ? No. 126 of 1948 dated 14th of Bebruary of 1949 afhrming the 
decree of K. N. Roy Ghowdhury, Esq, Munsif send Court Midnapore, 
dated 27th of March; 1948, 


—— 


1954. 


emm) 


Maich, 


Cri. 


7g. 


d 


e j P 
Vor. gg], - i HIGH COURT.“ ' 
e 


Sami Chandra Jana for the Respondents. 
: The judgment. $t the Court was as follows: — 


P.N. Mookérjee, J.:—The. TEN UM ‘was the TM. in 
a suit for declaration of title and recovery of khas possession. 
The suit was--the sequel ‘towa. proceeding under^Order:21 Rule 


106 of the Code of Civil procedure and it arose-under the follow- 
ing circumstances: 
- | / 

The plaintiff -along with his brother Dharani-Sar, since 
deceased, and their cousin “Gopal Chandra Sar ‘held an occu- 
pancy raiyati jama -of ‘Rs. 18-5 12 gds.- in - Moiza’ Mandar, 
Distri¢, Midnapore. "That'jama which contained: an area of 
8.22 acres was recorded in Interests Nos. 80,60 and 61. Sub- 
sequently, however, tbe: jama' was ‘partitioned’ ainongst the threc 


co-sharers and on the ‘strength of that: partition the plaintifl . 


got his allotted portion of 1.40 acres registered (Kharijed) in 
the landlords»sherista ata separate jama of Rs. 2-10-10 ps. On 
the" sth. April, 1920, the plaintiff "sold +a’ portion (1 .o6 acres) of 
this-separated jama to deftridant No. 7,*Bibhuti Sar and the 
predecessor‘ ot ‘defendanis- Nos. 1 to 4, Sàtish Chandra Sar by 
name: On the 26th May;: 1939, Defendants Nos. 1 to 4, and 
defendant No. 7 sold a portion (1.02 acres) of "their said: 1.06 
acres of land to defendant: Now's, Kartick Sar and the husband 


ore,predcgcssor-in-interest (Bonbeharv. Sar, since deceased) ol: 


defendant No..6. No noticevof this sale was served upon the 
plaintiff who: was: admittedly a “co-sharer in the tenancy " and 
a " co-sharer tenant” under section 26F ‘of thé Bengal’ Tenancy 
Act. The plaintiff. however, on coming to know of the sale 


applied on the: 14th September.’ 1944 for pre-emption ‘under the- 


said section in Miscellaneous:.Case "No. 158 of 1944: and took 
possession of the said land (1.02 acres) in pursuance of the order 
of preemption made in his favour, om thé's7th June, 1945: Iri 
(he meantime, that is, prior to the plaintiffs application ‘for 
pre-emption, defendants Nos. 5 and 6 had sold, out of their 
said 1.02 acres, the suit land comprising .47 acres and recorded 
im C. S. Dap ‘No. 664 of Interest No. 80 to Gopal Sar- and, on the 
4th June,' 1946, this sale wasi ‘pre-empted by detendants Nos. 1 
to 4 ‘iti Miscellaneous ‘Judicial’ Case. No. 88 of 1944 which’ had 
been: started earlier than the plaintiff's! pre-emption! case, On" 
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the strength of this pre-emption “order. in their favour defendants 
Nos. 1 to 4 dispossessed the plaintifl from the suit lapd and 
thereupon the present, suit was brought by tlfe -plaintiff after, 


Radha Govinda an unsuccessful attempt to get back p under Order 21 


v. 
Sushila Dàssi.. 


Mili 


P. N. 


-t m 


Mookerjee, J. 


Rule 100 of the Code of Civil Procedure. . 2t 


Sas, "PAP i3 


: I L tive v 


2A D 


l In ‘the pre-emption NK (Miscellaneous Case No. 158 '- 
of 1944),, started by the plaintiff; Gopal Sar was not«made a party ` ` 


and, although, at one stage, defendants Nos. 1 to 4- were -therein 
impleaded, they were not so impleaded as pre-emptors of Gopal 
Sar's purchase, . but in their capacities’ of :former' owners and, 
further, their names were, eventually struck out and the plain- 
tff's. pre-emption proceeding was continued. and: "brought to a 
close in the plaintiff's favour.in their absence. ^y 
The defendant's. pre- -emption case also was only agaman 
Gopal ‘Sar. and the plaintiff was no party: thereto. "a 


Tbe Cone below have, dismissed - the -plaintiff's 'suit. on 


the ground that the pre-emtion order, obtained by him in Mis-" 


cellaneous Case-No. 158 of 1944, did not bind either Gopal:Sar 


. or the contesting defendants Nos. 1 to. 4 who-acqwired the said 
_Gopal ,Sar’s interest in the suit. land, according 10. him from the 
transfer. in,his-favour by the admitted -owners defendants Nos. 5 - 


and 6,.as the plaintiff's preemption order.-was not obtained 


against any of those persons (Gopal Sar. or defendants Nos 1: to,e 


4). In, the- view of the Courts below Gopal. Sar was ‘a neces- 
sary party to the plaintiff's pre-emption proceeding, and, he not 
having .been impleaded therein; the pre-emption order obtained: ` 
by the plaintiff was ineffective in Jaw against him. or against 


defendants ,Nos:,1 to.4 who were entitled to claim: title to the. 
suit- land “as. Gopal's .legal representatives. . In. the result, the . 
suit was dismissed, by the trial Court and..álso. by :the lower . 


appellate Court, and, hence’ the, present Second: japper DA the- 
plaintiff... >, i. PV du rl fu "a 


. 
E - @ 

- I 
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In support of. the appeal two, points; have been. urged by: 


1 


» 
, 


Mr. Ghosh. ~He;has first ‘contended that the Courts below. Were - e i 


wrong in; holding. that Gopal. Sar was.a necessary, party. in. the ,- 


plaintiff's; pre-emptidh , proceeding. 1 In: the; submission; of the». 


appellant's, learned, Advocate; “a. m a ‘purchaser Bs Rot. a 


J= 


|| 


^ 


s 
‘ 
+ d 
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necessary party in a proceeding for pre- emptioh - under section 
. 26F Of the Bengal Tenancy Act and tor this proposition, he has 
placed. particular! reliance on an’ unteported decision of this 
gourt , Kaseraddin. Dafada: v. Adeladth Fakir G) The 
appellants second argument rests ‘on the facts ‘that though 
a cosharer.in the’ disputed tenancy ora “co: -sharer tenant ' 

in respect thereof; he was not impleaded in the defendant’s 
_ pre-emption proceeding and‘ as such the pre- emption order 
in the. latters favour did' not bind him. In developing 


_ this argument, Mr. Ghose wént so far as to say that a “ co-sharer 
| tenant "^or a“ co-sharer‘in the teflancy”’ was à necessary party to 


a, pre-emption- proceeding, "under section '36F^ of the Bengal 
, lenancy Act: ' is d : S D qud 


) 1 wa 1 
- af. id . 
a $ ui ' ' ki 


"ein my opinion, neither of thé two arguments advanced by 
the appellant's learhed Advocate, can be accepted and there ‘is 
no valid ground for disturbing the decision of. the two : Courts 


below dismissing the plaintiff s suit. My reasons J shall presently 


indicate below. . ) FT 


- 


There is ‘nothing expressly | stated | in, .. Section 36F of is 
"Bengal Tenancy Act or in any relevant statutory. provision as to 
"who are necesary parties to an application under that section. 
"That question, therefore, falls. to be, decided on general prin- 
ciples. One: of ‘these principles is that nobody should be pre- 
" Judicéd © by’ an order passed behind his back or made without 
jrving “hihi an opportunity of, contesting the same. . Under 
section 26F (4) the pre-emptor gets the right, title and interest 
accruing to the pre-emptor from, the pre-empted, transfer. In 
effect, therefore, the, order o£ pre-emption relates, back to.the 
date of the pre- empted , transfer which necessarily, implies. that 
any subsequent t transfer i is, under the statute, made subject to the 
pre-eiaptor’ S, ‘rights, under the said order or, „in .other words, 
' that^ the Subsequent transferees ‘title to the property is “intended 
by the statute to be affected by, such order. On the. general 
principle, < stated. above, the “subsequent transferee: . should, 
therefore, be heard before an order for pre-emption is made; 
in other, words he should be made a-party in the ‘pre-emption 
' proceeding. This was the view taken i Ri C. Mitter, F in the 
(1) Unreported Civil Revision -Case No, T 1855 , 01, 1946. decided by 
Hendergpn; J., on goth January, 1946. ' . 
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case of Amir Sardar v. Munshi Ismail, Hossain Sardar (1). 
For the reason: which I ‘have given ‘above I ‘resfectlully 
agree with the said decision. It is true that, on’ some cecasions, 
‘the joinder of the subsequent transferee may give rise to: cam- 
plications and considerably widen the scope: ol the pre:emption 
proceeding, but that is certainly -preferable to- the obvibus in- 
justice which may otherwise result to the subsequent transferee 
hom his being deprived of his property without a,ledring. 


"The contrary view of Henderson, J. in .the case, cited by ‘Mr. 


Ghosh, sanctions the wresting of one's property behind bis. back 


"and to such an unjust proposition, 1 am«not prepared to:agent 
in the absence of a clear, either express or arising by: necessary 


implication, statutory provision to that effect. I may add further 
that the concluding words of subsection (5) of section 26F algo 
seems to suggest that subsequent „transferees should: be emade 
parties to a proceeding under that «section. 


Three -other decisions remain to be noticed in this con- 


‘nection. : In the unreported case of Biseswar Saha v. Rajnath 


Saha & Ois. (2), Mukherjee, J, as he then was did not 
decide this question but actually lett open the rights of the 
subsequent iransferee- and in ‘the ‘otlier two, viz. Girija Nath 
Kundu sv. Ahamadali -Sardar (3). and Shgikh Lokeman 
Ali v. Abdul Motaltb (4), the léarned Judges merely held 


-that the subsequent transferee was at least a proper party to the 


pre-emption ‘proceeding. In mv ‘Opinion: ríóne of the above. case 
warrants'the view that the subsequent transferee is npt a necew 


‘sary party to the- pre-emption proceeding. y 


Clearly also, the pre- -emption order obtained by defendants 
‘Nos. 1 to 4'suffers from no legal: défect. On the date when they 
applied ' Tor pre-emption, the plaintif could, at bést,- have claimed 
to be a “cé-sharer tenant" or a "cosharer in the tenancy," 
entitled-to pre-emption in accordance With law. "This right of 
pre-emption ‘of a “co-sharer tenant "^or a " co-shárer in the ten- 
ancy "-whichítwo “phrases” have'been Held to be interchange- 
able “and: as--bearing -the same “meaning [vide Amir Sardar 


G) (1947) 51 C W.N. "795 

(3) Unreported Civil Revision .Case No. 2247 of 1945 decided" on 15th 
November, 1945 by Mukherjee, J. / 

(3) (1945) 50 C.W N 806. ; 

: (4) Tags) 50 C. WN? 807. . "e 


. 
r s 


d "HIGH “Court. 

v. Munshi Ismail Hossain Sardar (1), and Goas Ali Bhuiya & Ons. 

, V. Lal Mia & Ors, (a)], is, howéver, an independent right of his 
wbich cannot he-affected. or-taken away by’ any. pre-emption 

e proceeding or dtder.to which: he is not a party (vide in-this con- 
nection, Dhauanjoy. Mallick v." Annada ‘Charan (3), Brindaban 
Ghese v. Jiban Chandra (4), and it is quite proper to hold—and, 
„indeed, it has-been expressly held [Gobardhan v. Gunadhar (5)| 
that such “cosharer tenant" or "cosharer in the tenancy ” 
is not a necéssary party to a. ‘pre-emption ' profeeding at the 
instance of another, although he is certainly a proper. party 

vthereto andomay:be so impleaded and served with notice.of the 
» proceeding. so as to facilitate his participation therein under 
'sübsection,4(a) of Section, 26F, 

: I, accordingly, hold that the plaintiff was not a necessary 
paw to the ‘pre-emption. proceeding of defendants Nos. 1 to 4 
aird inspite-of his non-joinder in the said :pré-emption proceed- 

"ing the order passed in that proceeding vested the.said defendants 
"with the right, tide and interest. ofthe :presempted.; purchaser 
Gopal Sar and made them his legal representatives so as to 
entitle them to claim: thé -betiefit“and; indeed to take" the fullest 

“advantage ` of Gopal's non-joinder in die, "Plaintiff's pre-emption 
"proceeding. 

In the Keght of the foregoing discussion, I am bound to 
hold that the -pre-emption order; obtained. by: the: plaintif. does 
not bind the contesting defendants and, indeed, ít is of no legal 
„Effect so fax.as they are concerned;;aud, that being so, ‘the-present 
*«uit whith is-essentially an action im ejectmentzagainst the .said 
defendants must necessarily fail on the simple ground that the 
plaintiff hag failed to make :out-any. title,?—not to speak of a 
better title,—as against them in respect of the suit property. 
The. ‘appellant's suit was, ‘therefore... rightly -dismissed by the 
two Courts:below and..theit decision: must ‘be upheld. 


"Vor. 93] 


! I accordingly; dismiss. this appeal. *Having'regard however, 
to the circumstances of this case, I would direct that the parties 
wili-bearjtheir own costs im this Court'and'also 1 in the two Courts 


below. h ^ ^. 


LO MM M Appeal. dismissed. 

. O) (94%) 5X GAVN. 795- (797) (9): (1917) "52+ CAW.N. “go 

9) n 958), 57 GWN age 10) 2 [1958] ADR. Calc +939. 

(By (4940) 44 C.W.N. Bos. si Lotte 2D 
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" Hefoie Mi, M. P: Skalni, Chief Justice, Mr. Jugtice: 


` oe m E = M. 0 , Mahajan,, Mr. Justice S. R..Das, Myr: Justice -e 
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“Indian "Tudeperdence (Ri hts, Property and Liabilties) Order 19473-Articies 
E ! 8 “and” 9—Coritiact by undivided Bengal fo: purposes which, continue 


.-. «los be- ‘purposes of "West. Bengal—* Financial obligatsons *: " on. such 
l a oe 


LP 


contiact, whether liabilities of. the ‘State’ of "West Bengal. 3 
“eas : MEL ed Kin atak : TT um , 
Where a | lease v was, entered into foi, purposes which: ‘frou’ rgth ‘August, 

1047, were exclusively purposes. of the Province of West; Bengal, rents which 
"üecrüed previous tó that date becomes , the, liabilities of the , Province- of 
. 7: West "Bengal. under Article (A) a) of the Indian Independence -(Rights, 


SNMP 


.< Property, and Peas) Order 1947. - : B 
E: uit .3.d4* m TE aa kt? 


r * ^ - 
De CH ah HIIS ' 


of the order, when construed ejusdem. generis, implies an: obligations inm the 
“nature of an obligation ' in ‘respect of loans and guarantees incurred DA ‘the 
Prone en icd 
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oy, ja) Supreme , Court CiviliAppeal: No? 119, 0f 1951 by Special Legve ‘granted 
by the 'Supreme Court of India by its Order dated the 14th December. 18x0 
from the Judgment and Deere dated the gth March 1950 of the High Court 
at Calcutta (Harries C. J' and Banerjee J.) in appeal from Original Decree 
No. 162 of 1949 arising: out of. the Judgment and Decree dated the 4th 
August 1949: of the said High Court (Sinha F.) in ja roinat Sriginat Civil 
Jurisdiction in Suit No.* 1502 of 194& — om Tee et ; -o` 
- E A 


The- ; expression |‘ other, E ^ " that -occurs.in *Artiele ó 
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C.K. Daphtary, : Soltcitor-General' for india; À, N. Joshi (^O Ov 
and P À. Mehta for the Intervéner the Union ct India. éd 
ot An Niue dae ieee aor Was A 1953. 
S" 7 i - - d E^ ow stare ° Pr i P ee 
The State ol 
Thej semené ofthe Cour was delivered by ELS West Bengal 
f: Phe ue REY ee 
poses #154 vx bi v. a 
' $. R. ‘Das, "um This is an ae by special leave by the THRI Serijuddin 


State of West, Bengal froní the’ judgment and decrée passed on the pais 
gih March; 1950 by a Division Bench of the Calcutta "High Court 
affirming the -judgment and decree ‘pronounced by Sinha, Ja 
on fhe 4th August 1949°-in exercise of the ordinary ` Origirial | 
Civil Jurisdiction of ‘that Court.. . The question for consideration 
in this appeal :is whether on -a -proper interpretation of Articles | 
8"anfl 9 of.the Indian: Independence (Rights, Property and 
Laabilities) Order, 1947, the appellant can be held liable for 
payment of rent and taxes‘for à period prior to! thié^1 5th August 


1947 in. respect,of.a premises which had. been taken on lease 
by the VAH Province of aia 


' t f d A bi 
me: rl l^ i : i ] 


Nouem ber, 48 


"i The poe CH are soris these. '- By an-indenture of 
lease. dated: the- 22nd February 1947 the: respondent demised ‘to 
the Governor af the undivided Province -of Bengal the first, 
second and third floors of premises No. 73, Dharnmntolla Street 
in the town.of Calcutta for a term of threé years commencing 
from the ist.day of February 1947~yielding and- paying unto 
te lessgr 4herefor during the said term a' monthly rent of 
Rs. 1,800/-*orily clear of all deductions by equal monthly pay- 
ment on the*5th day ofeach-and every’ month for: thé month 
immediately preceding:and also the sum of Rs. 150/- per quarter 
, towards payment. of occupier's share of'niunicipal taxes: By the 
lease the lessee covenanted that he would, ‘during: the’ Said: term, 
use the demised premises ‘only ‘for ‘at hostel for ‘the: students ‘ot 
the Campbell Medical School and shall not'at any time during 
the said term use thé démised premises; or any part’ thereof for 
any athier purpose whatsoever.' The: lessee further agreed to 
pay the costs of and incidental to the lease. " On'the 15th’ August 
1947 the,partition of India took place and, amongst other things. ' 
¿wo new ‘provinces came into. existence; -Damely, ‘West' Bengal 
and East Bengak-in;plate-of the: old: Province of Bengal.’ The 
Province’ of West Bengal formed: part -of thé Dominion of India 
and i is now the-State of West Bengal in s Union:of India while . 


- 
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Crvi. the Province of Fast Bengal beeame and is still:a part ole the 
ad dominion of Pakistan. The Indian Independence Act, 1947. 
ae by section g empowered the Governor-General,*amongst other | 


The State’ ot things, to make such provision as appeared to him to be necessary 
West” Betigal’” or expedient for dividing. between- the ‘new proviudes to be ‘can- : 

c Saut stituted under that Act the powers. rights, properties, duties and , 

Batley. liabilities of the provinces which -únder that Act were- to ‘case 

Eri to exist. In exercise of that: power the Govenior-Géneral "pro: 

5. R. Das J mulgated. an Order called -the- Indiam Indépendénce (Rights, 
Propertj and Liabilities) Order, 1947, hereinafter'reterted to as- 

the said Order, to deal with the powers, rights, property; duties 
and liabilities of the respective Governmerit of West Bëngal aid” 

Kast Bengal. Article 8(2) of that-Order, which ‘is material for: 


(he purposes of this appeal. was:in the following terms:— e 


“Any contracts made on behalf of. the Province--ol 4 
Bengal before the Appointeit day shall, as from that day— 


(2) it the contract is for purposes which as from that 
day are exclusively. purposes of the Province.óf" West :Beftgal, ^ 
be -deemed to have.beer? made on beHalf of that Provitice- 
instead of the Province of Bengal; and e 


(b) it any other case be-deemed to Have been Tuade- 
on behalf of the Province of East Bengal instead “of -thev 
Province of Bengal; p= ce . 


and all rights and. liabilities whith have-accrued'.or “may. 
accrue under any such contract shall, to therextent:to which ` 
they would have been: rights-or liabilities: of the Province ol 

Bengal; be rights. or liabilities: of the Province ‘of West 

Bengal.or the Province ol East Berigal, as'the case may be.” 


Clause (6) of Article 8 provided that: the provisions of that 
Article would have effect subject!to the: provisions of Article: Q9 
of that Order. The: EUM portion of Article ' 9 wag’ a8 
4ollows ::— ü 
“g. - All liabilities in respect of such loans,’ guardirtee’ e 
and other financial -obligatióris-ot the: Goveror-Gerieralzin < 
Council or of a *Provitice -as- are: outstanding immefiately 
before the appointed day sHall as from that :dav-—— 


` 


* e - 

: : f 
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$b) in he case ot liabilities of the Province ol 
* Bengal, be liabilities of the Province of East Bengal.” 

On the Bth Mav, 1948 the respondent filed a’ suit in the 
Calcutta High Court against the appellant claiming Rs. $1,600 
as arrears of rent at Rs. 1,800/- per month from February 1947 
to January 1948, Rs. Goo/- as occupier's share of municipal tax 
tor.the same period and Rs. 523/9/3 being the costs of and in- 
cidental to the lease, aggregating to Rs. 92.723/9/3. During the 
pendency of this suit the appellant paid Rs. 9,250/- being thc. 
arrears of rent and taxes from the 15th. August 1947 but denied 
liability for the arrears of rent or taxes for anv period pas to. 
that date or for the costs of the lease. | 


The case was heard by Sinha, J, who by his judgment 
dated the 10th August 1947 held, amongst other things, that the 
lease was entered into for purposes which as from, the 15th 


, Amgusl 1947 were exclusively purposes of the. Province of West 


Bengal and- that under Article 8(3) (a) of the said Order the’ 
appellant was clearly liable for the rents which had accrued 
previous to the” appointed day, that is to say, the 15th August 
1947, and decreed the suit for Rs. 13,473/9/3 with. costs and 
interest 6n judgment at 6 per cent. The Province of West 
Rengal preferred an appeal from that judgment but a Division 
Bench of the said High Court (Harries, C.J. and Banerjee, J.) 


‘affirmed the decree and dismissed the appeal with costs. The 


State of West Bengal which took the place of the Province of 
West Bengal applied for leave to appeal but that application. 
was dismissed. The State of West Bengal thereafter applied 
for and obtained special leave to appeal from this Court and 
the appeal has now come Ap before us for final disposal. 


The learned Advocate-Genetal of West Bengal. appearing in. 
support of*this appeal fairly and frankly conceded that in the 
absence of anything else this case would be wholly covered by 
Articlo-3( 2) (a) but contended that by virtue of Article 8(6) that 
Article was to have effect subject to the provisions of Article g. 
In the circumstances the question whether the contract was for 


purpos& which as from the appointed day. were ‘exclusively pur- 
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poses of the Province of West Bengal and whether Artide 8(3) 
made any distinction between liabilities which had accrued or 
which. might Eee nest be considered. e | ° : 

The — before us has been confined only tp, the 
interpretation of' Article 9. Learned Advocate- General ~ con- 
tends that.the liability to pay rent under the lease;comes within 
the» expression “other financial obligations" to*be found in 
that Article. "According to hii all obligations to pay money 
under a contract whether by reason of covenant to pay money 
or.by:way of damages for breach of contract may be: propérly 
described: as “ financial: obligations." It is: ho doubt trué añ 
obligation: to pay money under a contract or for breach there: 
of is in a sense-a “financial obligation " ‘but ‘the question ij*riot 
what may popularly be described as'^ NUN Ga obligation" but 
what is the meaning of the expression "other financial oBli- 
gations” in the context in which it has'been used. To accept 
the ‘argument: ‘of the .learnéd: Advocate-General will be’ to rob 
Article 8 of practically: the whole of its content excepting claiins 
for injunction or specific performance of the contract or the lik 
Such, :we apprehend, could not have been the intention of the 
framers of that Article’ This difficulty does: ngt arise if the 
expression’ -be ‘construed ejusdem generis, for so construed it 


implies am obligation in the náturé'of an obligation in respect 
of loans and guaranteés incurred or undertaken by the State as : 
held -by Harries, C.J., in Province of West Bengal v. Migna puie. 


Zemuidary Co. Ltd. (1), which: has been followed by «Chunder, 
Jr in Sree’ Sree: Iswar Madan Gopal Jiu: v. Province of West 
Bengal (2) and by Kapur, J., in The State of Punjab v..L Mohan 
Lal Bhayana (s) The phrase “loans, guarantees and other 
financial obligations " occurred in section 178 in Part VII of the 
Government of India Act. 1935 and there cannot be any doubt 
that those expressions used in that section did not refer to all 
and sundry pecuniary obligations of the State arising out, of 
contracts- of every ‘description. The loans and guarantees: there 


referred to meant; it would seem, the’ special ‘kinds: of* contracts - 


relating to State loans and State rd In that context 


GY (1949) 54 C.W.N. 677; 85 CLJ 202: DotA A.J R. Cal. i59. ' 
(2) ' (1950) 54 C.W:N. 807. ` i ERAIN É rs ird 


JK) [Posi] ATR Punjab 382, 5 < "RAE UR 
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6 
“financial obligations "t would-'méa ii’ obligations arising out of Civir. 
arrangement or agreements relating to State finance such as dis- pads 
tribution wt revenge, the-obligation: to’ grant’ fitancial assistance Bb 


by the Union to any State or the obligation of a State to make The State of 

contributions aid: thé like. -Tt+'is’ however, "hot necessary or West Bengal 

desirable to attempt an exhaustive definition of the expresion | ^" 
“ financial obligations #Thé Court AWil “Hade to consider in hh ahe aa 

ud Batley. 

each case whether a particular obligation which may be the . 

suh aaa a of discussion falls within the expression “financial S. R. Das, J. 
obligations " within- the meaning of Article.,9. . -What ever 

liabilities may or may ‘not come within that expression. we-are 

clearly of opinion, in agreement with the High Court, that 

the. liability to pay rent under a foin certainly ‘dots not’ come 

within: that'expression." > ` - 


ta 
+ 


The result, „therefore, is. that, we. afirm the .decisiort- of the 


High. Court, and, dismiss this. ‘appeal With-cestse "°° 75 0s 
ott gf. 2U wd (ad = | tan SL, bth ae p dues " SE A: nC =æ > : 
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© above 
August, 24. Constitution--Article a of the Constetution—Fundamental rights, reason: 
-able restrictions on—West Bengal Clinical Establishment Act 1950— 
Whether ‘the restrictions imposed b tne de are in breach Br the 


fundamental rights, : 


Rule- -making powers—-Rule mahing, peat, a deiezanon of re by the 
Legislature to the executive——Limits to the delegation of. legssgatre 


X power, © 


Article 1g of che Constitution confers on the citizen’ certain fundamental 
rights, but these rights cannot be conceived to be unfettered and ‘absolute. 
These rights are always subject to reasonable restrictions for the benelit of 


the society as a whole, Restrictions imposed by the West Bengal Clinical 
Establishment Act 1950 niust be-held to be for the general welfare of the 


society and as such reasonable. S 
Tara Charan Mukherjce v. B. C. Das Gupla & ors (1). approved, 
` e Mia 


The problem, that of the extent to which power which is législative ni 
nature may be delegated by a legislative body to the executive, is, indeed, 
one which is common to all democratic states. On the one hand, it 15 
undeniable under present day conditions because without it, the > Legislature 
would be unable to pass that kind and quantity of legislation which moderh 
circumstances require. At the same time, there cxists great danger in 
excessive delegation to the executive. 


But uf the Act has clearly laid down the policy and the Legislature bas 
not parted with its control or autbority, it cannot, be held that the Legis- 
lature has abdicated its constitutional powers. The Legislature delegates 


such powers as are necessary to be delegated regard being had to the intent 
und purpose of the enactment and such exercise of discretion is well within 


the constitutional limits. 

In re: The Delhi Laws dct (4), discussed. 

Application under Article 236 of the Constitution (maui- 
damus) challenging the validity of the provisions of the West 
Bengal Clinical Establishment Act, 1950 and the Rules made ° 


^ Application in rez M ER Side Suit No. 153 of 10532. 
4) (958) 98 CL.J. 1 - (2) [19591] SCR. 747, * o 
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f 
thereunder and ceitain orders of the Governnfent issued jn put- Civil. 
suanoe thereof. ae ane 
The material facts will appear from the judgment 1953- 
| e . J gm * Nafta 
, : Gopal Chanda 


M. N. Bane: pee for the Petitioner. Mukherjee 
= 
v. 
B. C. Das 
Cupta 


A. K Sen, Jr. Standing Counsel. for the Respondents. 


bahari mnl 


= The judgment of the Court was as follows: — August, 24, 


D. N. Sinha, J.i—This is a Rule stil upon the res- 
pondent to show cause why a writ in the nature of Mandamus 
should not issue directing the said respondents to rescind, cancel 
wor to recall the notification datéd gth. of August 1952, published 
"in “ihe Extraordinary issue of the Calcutta Gazette dated 11th 
day of August 1958, and the Notice No. 10171 dated the goth 
day of October 1952 or to forbear from acting thereon or giving 
effect thereto in any manner. l ' 


. Notification Nos. P. H. 2209/ 2A /52, E H. A T s 
ad P.H. 2211/24-9/52, all dated gih August 1952, relate to the 
West Bengal Clinical Establishment Act 1950 (LVI of 1950) 
hereinafter referred to as the (‘ Act") and the rules made there- 
under hereinafter referred to.as the (‘rules’). The notice datéd 
the goth October, 1952, purports to reject the application of the 
petitioner for the registration and issue of a license under the 
“Act and directs him to close his establishment. I have already 
dealt with the constitutional validity of this Act in Tara Charan 
Mukherjee v. B. C. Das Gupta & ois. (1). I bave held that the 
Act is infra vires of the State Legislature. Mr. Banerjee appear- 
ing on behalf of the petitioner in this case has re-argued the 
whole matter with great ability and has formulated certain point 
which had not been raised in the previous case. - 


The facts in this case are briefly as followst. 8 


* The petitioner is the owner of a ‘ physical therapy: estab- 
lishment situated at No. 3. British Indian Street, Calcutta run 
* under the name and siyle of the “Avenue -Health Clinic." 
Previous to the agrd November 1950. such | establishments did 

(1) e (1959) ga Ci. Je 15. i 
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not require-a licemce. On that date, however, the above men- 
tionéd Act passed by the West Bengal Legislature for ‘regulating 
all clinical establishments within ne State of Wpst Béngal came 
into operation. Under that Act, "a clinical establishment” ® 
means a- nursing home, a physical therapy establishment, a clini-’ 
cal laboratory or an establishment analogous to any of them by 
whatever.name called. A "physical therapy’ establishment " * 
means an establishment where persons are usually treated by 
physical means such as massage, electro-therapy, Hydro-therapy. 
remedial gymnastics or the like. It Cun 4 well to mention 
here, that the words :“ physical therapy "' “ physio- therapy * $ 


are à comparatively’. modern S P relates to the | 


science. of scientific: massage and» medical-gymnastic. exercises. 
lr a, primitive form, they are ‘very old, probably'as old as civili- 
sation, itself. The word : “massage is’ itself derived from An, 
arabic source. It is.mentioned in'ancient Sanskrit- texts. The 
ancient Egyptians, the Chinese and' the Persians:all practised it 


in some form or other It was well-known to the Greeks and ` 


the Romans. Within’-the last fifty years however ‘scientific- 


massage and medical-gyinnastics have become a ‘branch of physi- e 2 


cal medicine or«physio-therapy, and ‘they are Used with very. 
great effect.in the treatment of diseases of the nerves and muscles, 
in physical injuries ofall description and in cring "physical de- 
formity:, Today:it-is a branch of medical science Which requires” 
special technical training and specialised equipment.’ It is not " 
that-the ordinary fornisof -physical massage have diappeired, 
but in-its scientifically developed : ‘form it can” no longer be 
entrusted ‘to amateurs ‘or persons without a -próper scientific 
training cand: without specialised equipment. : Judging by the 
fact- that the: physio-therapist has" to perform such ambitious 
tasks-as;re-educating paralysed limbs. or treating deformities or 
curing serious ‘diseases of the heart, it is quite: apparent that it 
would be dangerous to entrust such treatment to persons who 
have not obtained the requisite training for the purpose. In 
the Western countries, there exist incorporated bodies, exercising 
organisational control, who make arrangements for imparting 
training, viz, the -“.Chartered Sociéty physiatherapy "" i 
England and.the American” Association of physio-therapy "* 

the United States “of America. ` Similar institution exist in’ 


Norway, Denmark, Holland, Sweden and Australia. So far as — 


I can see, the Act was passed in "order to effect ‘some cohtsol 
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over such institutions which have*come into: existencé in or about CrviL, 

Calcutta .with. great rapidity during the last few years. The” 

p of the*Act states that:iL ‘was’ expedient to introduce 1953- 


system’, of, registration and. licensing in fespect of clinical Gopal.Ciyandia 
establishments*under section g of the Act, powers are given to Mukherjec 





the, ;State Governments to make rules for the purpose of carrying npe 
Out the provisions of .the: Act. Such -Rules"liave' been framed. PS 
I shall have to deal with the relevant :portons of the Act and ets 
the Rules, in detail. hereafter. - Qu quu, ES OE sen» 


DEN Sinha, J. 


„t 3 d 


"On Or. about the ist ob July 1952 the petitioner applied for 
registration and issue of a licence in respect of ‘his physical 
therapy establishment, and 'deposited-Rs. 200/- as required. At 
That. time, no rules had. been framed, but such rules came inio 
operation: on or after the 11th of August 1952 when they were 
published. Under the rules, a -physical- therapy establishment - 
has to. conform. to. a-.certain: standard ‘and ‘can employ only. 

‘qualified personnel. Dr. Haridas Mukherjee, Inspecting officer 
appointed under the Act, inspected the petitioner's clinic on or 
fbout the.agthi August, 1952, and submitted his report on the 
same day. According to the report, the petitionér's physical 
therapy establghment had no proper qualified personnel; the 
premises were not.suitable for the: purpose; 'thé'clinic had. no 
equipment and did not possess the necessary books ánd registers. 
The report shows that, besides the proprietor who is himself not 
scientifically trained, the clinic! had one Dr. ‘Anupam Ghosh, 
L.M.F. who attended two hours: daily: ‘There ‘were: no’ male 
masseure. and the institution claimed to have five female 
masseurses; none:of whom: had the- requisite training or held 
any physiotherapy qualifications. One of them appears (o have 
been trained by a. doctor ‘for one month and another’ for five 
months. The clinic, according to! the? report had small dirty 
cabins, ill ventilated and. not suitable at all for being used as 
adjuncts.to a curative. establishment. So.far ds equipment and 
medicines are concerned, they were: totally. absent. "The entire 

. establishméni had one bath room and one tap with irregular 
supply. , The establishment had no account: register} no register 

oof patients and as appears from the report, no: recocrds of any 
description excepting a regisler of employees. I might further 
mention that along with. the. application for registration, the 
petitioffer submitted a list of employees together with their - 
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- CIVIL, qualifications. The list,.a copy* whereof is- üntcxed to the affida- - 


are © | Vit of A. Sen affirmed on xgth January, 1953, consists of one male 
ee e e 

| masseur, six lady masseuses and one doctor. fComparing thiy 

Gopal "Chandra list with the actual list of employees that were: found on the 

~ Mukherjee premises upon inspection, I find that excepting -two „lady 

ve masseuses-and.,one doctor, the list. does not tally. 1 do not 


B. C. Das 
"Sud find- any explanation: i in, the affidavits,tor this Apai, 
"EN AE i A I = 6 ` : i 
D. N. “Sirtha, J. Pursuant to the ET the joerding. ieee: hie the 


“licence on the 24th October, 1952, and this refüsal was commu 

. nicated . to the petitioner by letter dated goth. October; Y952. 
This lettér was Signed by A. Sen who is the "licensing authority ” 
appointéd under the Act, but he is. described mistakenly as the 

" licence, issuing authority." On the 25th, November, i953, = 

mistake was corrected. .Qn_ the -32nd -November,. 1953, : 
petitioner, appealed -against the order of rejection: but he was | 
not successful. This rule was: „issued .on or about 13th Decem- - 
ber, 1952... — hee CR ke ee ets 


aft 


FR i a 
. Mr. NEM on behalf of. the Pa has taken the* 
OE penis: — | 3 EM. 

r TI : g ku IA i e: 
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obe The; Fu T vires because: there thas been a. 
“total delegation: of legislative poner ta 


THe xulcs — indes the A are alita urcs, and,e e 
not un the four corners of the Act.. e s 


r - 
A -1 


T um Certain Jonian vendi rules have been- 

"promulgated and/or amended and/or: regulations added to: 
"the rules, are not within the four corners of the Act or 
the,rules and are otherwise invalid. ue 


ET The Act, read together -with the rules as amended 
and adged to.by the-notifications, is unworkable. 


E. 
z e 

- + " 

jd = EE XM e Z^ 


l 5o Fher petitioner's. us ds | entitled Lo enep ion 
under section eS) of the. Act. i 1. 0 .., l 


7 z sie ~ xt 


i 6. ;i.coming to the. conclusion: that bag PO HEN 


à * establishinent Phe Sy E Pol E 
e 
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i 204. s s (i) Housed, in an, inadequate. premises GHL ees Cir 
o2 « (il) Lacking in’ adequate equipment; -~i ; 
. (iii) lasking in apaes po 2 
. quum a oe ae Ned Gopal Chandia 
, the authorigies, are. in error SEN. as no sadari have Mukherjee 
E been prescribed cither in the Act or rules about the location iis 


equipment or personnel of such an institution. So far as 
| any, attempt has been, made to,.prescribe qualifications for 


', personnel, it. is vague in any .event, not: attainable in.. 


vee sy! z , j : i a : P E ` ~ B t 


. . d || i 


| ; . 3. The pretended . examination. held dn. the Writers 
_, Buildings is unauthorised and in; any. event, has no rational 
4 | gonnection with the prescribed qualifications. .. 


- bal kd 
ts rows 2^3 | A 0] ieo Aaa a Pa. vd 
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2o ,-8 The prescribed qualifications are vague and mean- 


* B. C. Das Gupta 


Se 


D. N. Sinha, J. 


a~ 


„ingles inasmuch as " approved institutions " have .not been . 


properly. specified. -There are no approved institutions 
or properly qualihed: persons in Jandia. - . i 
OF fey a J ; 
, 9: -The Act ‘and the PESE infringe the tundámentel 
rights. of, the petitioner conferred by. article KAN (9) of. the 
Constitution.. 


+ poe up at ed iu DAH * 2 x QV! 


^ ` * 
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"10... The order of refusal was s made by ike “licence 
Cis authority." There is no such office in existence: 
| Hehe, the order ot relusal was Incompetent. i 


i * sy r t QU a 


. 1. There. has not been A compliance snc section 4; 
-sub- section. 3(d) “inasmuch as no grounds | are given for 
-.jection, in the order, of refusal. , 


LOT. a z i 


te j PEL Pa 


13. "The (Ac and, We rules. are unconstitulional 
" inasmuch, .4s they, infringe Article 14 of the Constitution. 
eye. Xr eod ae zip z ex 

“On, the first point, 1 hxc TCR Mr. Haner ee al length 

© We has taken me through the Act, rules and. notifeations. Iis 
main cohtehtion is ihat there had been a complete delegation 
“of, legislative power, by the State Legislature in favour of the 
State Government. He contends that the Act, itself is wholly 

! inadequmt, and, is à, mere;excuse for. delegating the entire power 


? : : bi : : f. 
310;., = THE CALCUTTA ‘LAW! JOURNAL. à [Vor. 93. ' 
,. 
Cm. of legislation to the Executive Governinerit/ aho! under the, guise 
Uri of its rule-making’ power is continuing- to’ ‘promulgate the law. 
i Mr. Banerjee complaips that the preamble'of the Act its@lf shows 


Gopal' "Chandra. that the Legislature was merely concerned with introducing 1 
Mukherjee: system of registration and licensing but the- enttre law-making 
3e in'respeci thereof has been left to the State ‘Government. "i He 
Bo Das Gupta jinis. out that ' ! prescribed " under section as) of the: Act, 
DEUS ‘7, means: prescribed. by rules imade "under- the "Act and ‘that ‘the | 
entire law has been prescribed by: rules’ and! notifications,” and 
very little is to be found in the Act itself. To illustrate this 
: Mr. Banerjee refers to the following provisions of the Act: 
Paragraph. ' provides that:am establishment has'to be carried 
on according to the’ terms of à licence. Under section aliy; the 
application for sucha license is'to contain such ‘particulais ’ And” 
be accompanied by such fee as may be ' prescribed." Under 
section'4(2), the aüthority to be satisfied! ‘that’ the ‘establishment 
fulfils: such conditioris is tlie ““ prescribed” ‘authority’ "Utider 
section 4(3), it ‘isthe ‘ prescribed ”” authority which has the 
power of granting or Tejecting an’ application. Under’ section 
: 4(5) the license granted would be on such terms as might bé 
" prescribed.” : "+ Under section gtit is the“ ' préscribed ” authority 
: who' can cancel: an ‘existing’ licence.’ Ühdér the: powers ‘given 
under section 6 the State Government may authorisé ‘arly‘‘officer 
to do: certain things.subject to such regulations as nay be 
“ prescribed." ' Mr. Banerjee poinis'oüt that it is quite obvious 
that’ the entiie administration of the Act is/io be regulajed bye 
such rules and repülations as may be “ prescribed" byetlie State 
. Government. Finally he points out to the rule-making section, , 
namely’ section 9 which states that ‘the’ State Government) might 
make rule for the purpose of cárrying out 'the: provisions of this 
Act. Mr. Banerjee points out that’ the: provisions’ are rio” more 
than conferring upon the State Government power to frame the 
whole’ Act "under the guise of making rules. In shòrt, Mr. 
Banerjee'$ complaint is ‘that thé Act' provides ‘nothing’ éxcepting 
to the State Government the authority to make up for the: 
omissions of the Legislature. "This, ‘he pois out Is à ‘total 


abrogation of its legislative ‘powers. (7 ane ee 
uu: TU Es i RE M Ou Ged 
` . “ 
| ‘Mr Banerjeé attacks the Act' and rules by ‘saying that evem ' 
f if ‘thére’ be nota total abrogation by the Legislatüre of-its legis" 
lative ‘function, there! is certainly a-parallel éxecutive legistationz- 


AN 


1 * 


Vor. 95. 4 | HIGH COURT, , 
|| 
E urther jhe, says that. _Ahere, has UR a,ne-delegation of Bogen 
Rowers, which. is not, Permissible... SU AES Pek, ae cu 
tidis ej. olh bg Shae: ap) up e X 


"m . The. probiert, nes of the extent to. which power which is 
legislative in nature may be delegated. by z a legislative body to the 
execittive, is, Indeed, one which, is common to all.democratic 
wates, ‘On, the one, e;hand, it is undeniable that some delegation ` 
of legislative’ authority 18 unavoidable under present-day con-. 
ditions, because without it, the Legislature would be unable to 
pass, that kind, and, quantity. of legislation -which modern cir- 
cumstances, require. At the same time,, howeyer, there exist 
.grea at danger, from, the. constitutional point of view, in excessive 

 delegatjo s t0, the Executive. , As , has, been „expressed | by 

a J; Dn. re; The Delhi ‘Laws p the Legislature 
“cam on, no account throw the responsibility which the consti- 
“tution. imposes, on it on the shoulders of an, agent or delegate and 
“thereby. practically abdicate its, own EN e 


| ‘Before investigating into the case e law’ “on “the point, it. will 
„þe well to remember that. in so, far , 85 the: :delegation, of, legis- 
lative power is concerned, there is a sibstantial difference between 
the British Constitution and tbose in India and the United 
States; ,The. doctrine of parliamentary. supremacy is the domin- 
ant, characteristic ,of „British, political, institutions. Under it, 
. according to the well-known aphorism, “ Parliament cam do every- 
thing, buf. cannot make, a, woman. 4, man and a man:a woman." 
“Therefore, in England there, can be no question with regard. to 
the validity of statutes delegating legislative power because there 
is -no constitutional limitations restraining ,Parliament from dele- 
gating.its,power in.any, way it likes. , In, this,respect, however, 
he: constitutional, position. is ‘different both. in India and the 
. United: States.. In, fact, as Mahajan,, Jn points out in. In re: The 
: Delhi, Laws. Act (a) at page, 889. . ""Ehe.constitutional position in 
India., approximates ; more closely, 10), the. American model than 
to, the English,medel,” , This. however. does not mean, that, it, is 
perfectly Safe. to follow. the American, authorities., It is. well to 
remember. a -pecyliarity, . of the American Constitution | in this 
respecte wherein, ip differs from, the, Indian. Constitution... , The 
«doctrina, of .the' separation, of powers, js implicit. in; ‘the American 
‘constitutions, This -doctrme -may be, stated as follows: - — . 
A), [2957]; S.C,R. VAR (974). e aft 7 3 
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"Thel all the powers intrusted' to Government, 
whether State or national are divided into thé three grand 
departments—the executive, the legislative, and the judicial. 
That the functions appropriate to each of these branclfes 

"of government shall be vested: in a separate body of public 
servants; and'that the perfection of the' system requires that 

"the lines which separate and divide these departments shall 

be PIOS and clearly defined. s Di v: EROR SOR 

E 9 4 


The rule- against delegation in America is based on the 


maxim “ delegate potest as non potest delegari." The legislative 
: process, the judicial process and the executive process all imply 


the idea of delegation from some ultimate-source of power. In 


-American democratic theory, as in American constitution ẹlaw, 
-that source of power is professedly the people of the United 


States. [Landis, The Administrative’ Process, 48 (1938). But 
since the three branchés of póvernment are, under this theory, 
the recipients of the legislative, judicial and executive power 
delegated by the people, it follows, from the maxim against 


.delegátion that they must be the sole repositories of sugh 
power. | 


In practice, however, it ‘has not been fond possible’ to 
keep these powers' entirely separafe. As Mr. Justice Cardozo 
put it, “the separation of powers between the Executive and 


‘Congress is not a doctrinaire concept to be made -use of with 
pedantic rigor” Panama Refining Co. v. Ryan (2). 


The result is that, in' America the promulgation of general 
regulation by the executive.acting under'statutory authority is a 
normal feature of- the Federal administration. It has’ been 


‘realised that the maxim:against delegation was a political maxim 


and not a technical rule of law. Functions have been allowed 
to courts as: to which Congress itself might have legislated; 
matters .have -been ‘withdrawn from courts and, vested in the 
executive; laws have beén sustained which are contingent üpon 
executive judgment on highly complicated «facts so’ that the 
Congress might move with freedom in modern ‘fields 8f legis- 


"n 


lation with their great complexity and shifting facts, calling. for * 


technical knowledge and skill in administration, having realised 
MD (1830) 108 U.S +168 (199).- (2) (1934) 293 ‘U.S. 988, (440) 


A 


Co 


; ° ELLO T 

VoL: 98.] * , E HIGH COURT. 31 
that 'theenforcément^ of á ‘rigid’ conception ee separation of - Crvin. 
powers would make modern government impossible. oo 

2 i 1958. 

e | -The nétt Tesult has been that ‘the ‘American’ courts have Gopal “Chandra 
‘applied the “tgst, not whether there ‘has been any delegation oi Mukherjee 
legislative power, but as to whether the legislative grant of power | | Y 

»was in fact inordinate. A delegation. is permissible but not in "one DIN CDs 
“so wide a fórni that it cannot be éanalised and is unconfined and p. N. Sinha, ] 
vagrant or.where it was impossible to discern its limits. Panama id 
Refining Co. id ac G). Schechter | Poultry Ge v. U.S. v 





ride. 
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"^o It hás however been bela that this doctrine of separation of 

- powers, as tc prevails in ' Ametica, is a doctrine inapplicable 
e toIndia. ' (Per Mükheijéa Join Di re: The Delhi Laws Act (3). 
gt p necessary to bear these distinciion- in mind, while discussing 


English and ppc authoriliés and in applying them to the 
facis of’ this cáse. ^ | 


+ 
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a * e cd 
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+I shall first: of all refer to ‘the: Supreme Court decision, In 
srei The Delhi Laüis Act (3). ‘This’ was a relerence made 
by the President of India under’ Article ` 143 of the Consti- 
tution, asking the opinion of the Supreme. Court on the, three 
"questions: 'sufBmitted for its consideration and report. . Three 
“Acts were’ selected for reference ^to, the Supreme Court in its. - 
‘advisory jurisdiction. These are: ‘The Delhi Laws ‘Act, 1912, 
The “Ajmer-Merwara (Exiension ‘of Laws) ‘Act, 1947, and the 
Part €. States (Laws) Act, 1950. All these are Central Acts. 
. The powers that were delegated hy these Acts to the Central 
Government might be summarised as follows: — |, 


Dath NE Spo b ay * Pa JA 5. 4 221 en 


` ` $4 “tt 3 O1 i T DEP aara UE | TESTIS d yd VE 
(i) Power “to exiénd Ceniral Acts to specified terri- 
tories. 2. 4 "M E 


t La) * 
kd cb. * ret » 13 M 
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MM i) Power to extend Proviriciál c or State Acts, that is to 
"U' 'say,; Acts not passed by the delegiting. sbipority itself to 
such. territories. "TE NP oM: ee en. 


far 1,1558 "ts ae + +? 
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‘aP (984) 298 U:S: $88. 
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Civi. (iii) Power to make restrictions, and modifications 
PU ' int thé Acts extended, T NEP (ou — X3 oe 
" 1955: | : 
PET. ° 
Gopal Chandra (iv) Power to repeal, or amend any, Corresponding lay 
‘Mukherjee - ^ except Central Acts in force in, such aces at the time 
Wee 
Boe Das Gupt | ' of extension. FT "ES e, 
D. N. Sinha, J, Tlie questions were directed as to Ihe validity of, these 


Acts. ' 

The reference was heard by a full Court of seven Judges, 
who, however, could not be unanimous on any of the questions 
raised. The broadest view was ‘taken by. Fazl Ali, Datanjali 
Sastri (as he then’ was) and Das, (i3 who held the delegation, ol 
all the abovementioned powers to be valid, and tbe narrowest 
by Mahajan, J., who thought none of these delegations to be so. 
The'Coürt by a majority declared the delegation .of the three 
first-mentioned powers to be valid and that of the fourth to be 
invalid. Bose J., thought himself bound, by, previous, decisions 
and made it clear that had he been left free, he would haye held 
the delegation of all these powers to be. edd 


, For the purposes of this application it is, net necessary to 
‘corisider in detail the findings, of all the learned judges, in, the 
Supreme Court, but I shall try to summarise, such, fiindings. as 
far: as they are relevant [or the purposes: of this application. 

Per Kania; GJ.: EE | js 
mi I IK " A t i >» 2 
; "SN 2 Pu el s t de eee a en 

(1) The power to delegate legislative functions generally is 

not warranted under the. Constitution of Indja ap any stage. 


(2) The whole scheme of the Constitution is based on the 
concept that the legislative functions, of the Union will be 
discharged by, the Parliament and no other body. The essential 

of legislative functions, viz. the deiermination of. the legislative 
policy and its formulation as a rule of conduct gre in Parliament, 
or the State Legislature, as the case may be. and nowhege else. 


(3) In exercising the power of delegation a legislative body 


cannot abdicate or ffface itself, The true: test is—_— |, i^ 
6 


^ 
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n * 
x Ad oi a 
E d) whéther ‘in ' conferring, the Bower. the. legislature Civ- 
retains its control; — '" sm 
é ” l . » 1958. — 
7i (iiy does the act of the’ delegate derive sanction from, ;Gopal Chandia 
self or'what ‘the  legislatüre. has. indicated, 2... Mukherjee 


1 1 
T ry! H Cy O Mo! tr, "t i63 : 


?wv. 
m “Ar tegislaturé a as. à ‘part of ig "législative ‘functions Qin c DER Gupi 


confer- powers upon ‘an ‘executive’ iuthority or administrative p N. Sinha, y. 
body” to~make rules and regulations ‘for carrying an enactment, 
into- operation ‘and’ "effect" Tt Can ‘further provide that the 
executive !atithotity ‘or ‘adthinisirgtive body, upon, certain data | 
or facts being found’ and isceriained, might bring into operation | 
the aga or extend the saine to certain areas. This is 
desciibed as " conditional legislation." T 

(5) If owing to unusual circumstances and exigencies the 

legislature does not choose to lay | down deiailed rules or regulą- | 
tions that wotk may be left to ‘another body which i is then deemed 
d 'have"'sübürdiriate legislative powers. ` This is described ass 
* subordinate" législation." Hodge. v. Quen Q y In TE The 

Initiative and ‘Referendum Act (2). ' 

. 
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Es ‘The legislature must “normally discharge its; ' primary 
tegislaive function itself and not ‘through others, 
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Y2) Once it ‘is established ‘that d has sovereign. powers 
within a certain ‘sphere, it must follow as à corollary that it is 
free to legislate. within, that sphere in any way which appears 
to it to be the’ best Way to give effect to its intention and policy - 
in making a particular ‘law, and that. it-may utilise any outside 
agency to any extent it’ finds ' necessary | for doing. things which it is 
unable ‘tö "do itself or finds it incorverient to do. In other 
words, it can do everything which is ancillary to, and necessary - 
for? xS full and effective, exercise of its power of legislation. 

BOs It 'cabnot: However abdicite its legislative functions, . 
and" therefore, wh ile entrusting. power, to. an outside agency am 
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(3) [1919] A.C. 933 at 945. i 
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" must see that sich agency actseas a subordinate P EA and 
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~ does ‘not: Beconie d ‘parallel legislature. A UN ME 
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(4) The doctrine of separation of power and the judicial" 


^intérpretation it has received i in America ever since*the. Amerjcan | 


Constitution was framed, enables the American Courts to check 
undue and excessive delegation, but the Courts of this. Country i 


D. N. ‘Sinha, J. afe not committed to ‘that doctrine and cannot apply it in. the. 


‘saie way as dt hàs béen applied, in, America. . ‘Therefore, . there .: | 
are only two! main checks | in- ihis country on, the power of the. 
legislature to ‘delegate, "this. ‘being its good sense, and, the principfe 
a it should’ not Cross the line — which delegation, amounts. - 
“abdicatioii and “self. effacement.” 


M » ta 
- p’: = ^ 


E. ? sod 
cu Délegatéd legislation is only ; a special, ‘spect, of ‘the, 
problem of “administrative discretion. ‘The. necessity. of . dele-, 
gating ihe’ rule-making power ¢ on a Jarge scale, to, administrative, 
authorities’ i is.such a basic fact of modern industrial society as the * 


assumption, by the State of certain obligation. ol social welfare... 


m The problem however is, how delegated legislation and. 
administrative discretion are confined and controlled so as to 
comply: with. the , elementary principles of law in a democratic. 
society. “The answer Lo the problem. has tp be found within the e 
ambit of the Constitution of the country concerned and on the 
construction that a lawyer or a jurist will place on it with a 
constructive and not- a purely. legalistic e 
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- (3) Judicial opinion on this subject is in a | fluid state and * 


impossible to reconcile on. the. basis of any rigid principles ot, 


constitutional law. In England tlie parliament is for, the time, 
being following" "Be" recommendations of the. Donoughmore | 
Committee., ,In América the doctrine against delegation, of legis. 
lative powers. “still holds the field. In Canada c: aS. well 25. ans 
“India he “rule laid down be Thee Lordships in the Privy 

. Council 3 in ." Burahis. case,” (1). has, never been. departed $ 


from in, theory. "The. same view was maintained. in the. earlier, 2 


^ Australian decisions: e ‘Recently "Australian decisions 'haye bone 
. 43)" (878) LR. 5 ia. 178. : 
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l i 
to the length of, holding; that even, essential legislative power Crvir, 
can be: iris so long. as the principle. does not completely , 
efface itself. , e 7 .1953. 
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T ae 1 > tdt 4 : : Sa ang nmt SEP a E 7 $ n ur t 3 s Va Gopal. Chandia 
Per Mukherjeas J... ft on ib. note, iss Mukherjee 
~ V. 


(1) In considering whether a delegation; of power is valid, Bivens 
in India, the, doctrine. ‘of separation, of powers. prevailing- in p, N. Sinha, J. 
America cannot: be cof any assistance. ...,00., much:.importance 
cannot ‘also be attached to the maxim ^ Delegatus non, potest 
deltgari," alihough as an epigrammatic saying it embodies à 
general, P that is a a naa c ; 


a 
1 
aft thali Aros "es zia S 


COE The work ‘of d nn should Ec done. primarily. by 
the authority. to. which that duty., is entrusted, although. such 
authority could employ an outside agency or machinery for the 
purpose -of enabling.it to: discharge. dts duties .properly and 
effectively; . but; it canon, no, account, throw the responsibility 
which the Constitution, imposes, upon, it-on, the shoulders .of the 
agent or delegate and thereby, practically abdicate its own powers. 


.(3),, Broadly speaking, the question o£. delegated legislation 
has come upon consideration, before. ‘Courts of Jaw i in two distinct 
classes; of cases. One: of these classes. compre of what i is known 
as cases: of | ‘conditional | legislation,” he. other, class is what 


i. known, was | “ subordinate, legislation.” ' 


E 5n til 1 $ a od $54 
E 


Suh on TIC NM. 
(4) ; In conditional atan the Jaw is full and complete 
when. it Jeaves the legislative chamber | but the operation of the , 
law is made. dependént, upon the; tulfilment oÈ, a. condition and 
what is, delegated, to -an, outside. body is, the authority to deter- 
mine, by, therexercise, of, its: own judgment, ‘whether: or not the 
condition has been , fujfilled. Tr Conditional. legislation is. not 


deleeated legislation. a at. all; King, Ewrperor. y y. Benaaclel, ). 


e.(5); Subordinate, legislation, comprises cases of del egation 
proper, where admittedly.some portion of the ; legislative power. 
„has been conferred, by .the legislative. bódy 1 upo pon v what is described 
as a subordinate agent or authority- P GMAT NE 
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' (6) The limits of subordinate legislation, where admittedly 


a portion'of the law-making of the legislature is ‘conferred jor 
| 
bestowed upon a subordinate authority, and (Be rules and re-, 


Gopal “Chandra gulations which are to be framed by the latter, {constitute an, 


B. C Das Gupta ` 


D. 


Mukherjee 
v. 


d 


N. Sinha,' J. | 


integral portion of the statute itself, are as follow: — . 


(i) Subordinate legislation must operate under the 
control of the legislature from which it derives its authority | 
and on the continuing: operation of which its capacity’ to 
function ‘Tests. "ms ' 


^ + - * 
r 


(ii) A subordinate legislation cannot have the in- 
dependent and unqualified authority which is in absolute or | 
true legislative power: [Victorian: Stevedoring and Genglal ° 
Contracting Company Proprietary Ltd. v. Dignan’ QM 

Si t * xu MN T 

(iii) If the legislature hands over -its essential | legis: 
lative power to an outside authority, that’ would amount to 
a virtual abdication of its power and such an act would be iri 
excess" of the limits of permissible delegation. : 

(v) The essential législative function censists in the 
determination or choosing of the legislative 'policy and' of ' 
formula enacting that policy into a binding rule ot conduct. | 
It is open to the legislature to formulate the policy as broad- 
ly and with as little or as much detail as it thinks prepar‘and,é@ 
it may delegate the rest of the legislative work tb a sub- 
ordinate authority who will work out the detail within the 
‘framework of that policy. “So long as a policy is laid down 
and' a standard established by statute, no constitutional 
delegation" of legislative power is involved “in ‘Jeaving Lo 


selected instrumentalities the making of sübordinate rules 
within prescribed limits and the-determination of facts! to 


which the legislation is to apply: Schechter Poultry Corpi. 
v. U.S. (3). ] 

(v) It is enough if the legislature lays down an if- 
telligent principle which can be implernented by thg sub- 


ordinate authorities for spécilic cases or dase i Of cases: e 


J. W. Hampton v. U.S. (8).- $m i ds 


G) (1931) 46 C.L R. 73, 108 ^. (2) (1951) 295 US. 495 . 


t (1927) 276 US. 894. 


^ 
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(vi) “The policy may be particularised in as few or as CIVIL 
many words as the legislature thinks proper'and it is enough 
if.an intelligent guidance is given to the subordinate 1953- 


vmm 


aushority. eI'he Court can interfere if no policy is dis- Gopal Chandia 


s cernible at all or the delegation is of such indefinite Mukherjee 
| charactereas to amount to abdication; but as a discretion Y: 

l " vests with the legislature in determining whether there is B- ©- Das SS 
necessity for delegation or not, the exercise of such dis- D. N. Sinha, J. 
cretion is not to be disturbed by the Court except in clear 

“+ cases OE abuse. 

Per Das; J.:— - 


\ 


(1). The power of delegation is a necessary incident to the 
e exercise of legislative power and the practical reasons for such 
delegation’ have been stated to be: 


(a) Parliament's lack of ume to shape all legislative 


' details; : 
(b) Lack of technical NA and aptitude ol a 
° miscéllaneous assembly such as a Parliament; 


(c) The occurrence of conditions which require 
‘immediate attention at a time when Parliament is not in 
session or is ‘otherwise incapable of giving immediate 
attention; 


(d) A desire to preserve essential elasticity of laws 
affecting | people's lives so closel y. 
(3) In America, the land of separation of powers, all that 
now remains of the doctrine is simply that the legislature must 
itself lay down the policy or fix a primary standard. 


PE (8) There is and will always remain some risk of abuse 
"whenever, wide legislative powers are committed i 1n general terms 
Ow a, suUordinate body. But the remedy lies in. the corrective 
. power of the legislature itself, and, on ultimate analysis, in the 
vigilence of public opinion and not in arbitrary judicial fiat 
against the free exercise of law-making power by the legislature 


within the ambit fixed by the instrumente of its Constitution. 


e T7 
* 


F 


9 . Q7 
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Civit. ` It is not for the Court to substitute its. own notions of experience 

= ‘tor the will of thè legislature. .... .... ..The, widest power ot 
delegation of legislative power mus. pertorce be .copceded to 
‘Gopal “Chandra our Parliament. : | | l e 
`i Mükherjee a PEE 


v. 
"M. C: Das ‘Gupta 


1958 


"The principles laid down above, formulate the _ principles 
to bè followed in India, in the case. -of delegated legislation. .1 
D. Ns Sinha! J. ‘am aware that Patanjali Sastri, C. J. in.the Saurashtra case (1), 
doubts "whether the majority decision in , the. Delhi. Laws 
Act case (2). lays down any principle which can be of 
assistance in deciding other cases. I do not however take 
this to mean that the principles in so far as they were adumbrated 
by the learned judges, were either incorrect or, not to be 
í followed. They are binding upon this Court. "Their Lordships 
have discussed American, Australian and Canadian cases and. it is 
necessary to deal with all of them separately. In the present 
case, it is said that the Act does not purport to legislate but 
is merely a pretext for handing over the power of legislation to 
Government. This is clearly. incorrect. As will appear from 
` the principles laid down above, it is sufficient if the policy is 
laid down and the instrument mentioned, through which the 
regulations are to be framed. The Act, in my opinion, has 
clearly laid down a policy, the policy being to irkroduce control 
over clinical establishments within the State and Lo see that they 
attain a particular standard and are properly conducted. As 
I have already stated above, such establishments including physi- 
cal therapy establishments are on an increase of late and it wa 
thought ‘desitable to impose sóme -kind of control over.them so 
; that the necessary standards should be maintained. * This is done 
in every civilized state and in this respect our State is not an 
exception. True that a very wide power "of making rules and 
regulations have been granted to the Staté Government, ' “But 
such subordinate legislation- is permitted and does not therefore 
make either the Act or the Rules ultra vires. In Hodge v. 
"Queen (3) thé Privy Council upheld’ the “validity “of an/ enact- 
mènt by a- provincial, legislature in- Cariada*whéreby authority 
was entrusted to 4 Board of. Commissioners tg make Tegulatfons 
_in the mature of bye- -Jaws or municipál: regulations for the good 
government of Taverns and thereby to create “Offences and annex * 
() [1952] S.C-R. 435 (444) | () [95] S.C.R. 747- 
(3) (1888) 9 A.C.^117. E T 


X * 
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è 

Ipai «thereto. “Their: es nd of* the Ttidicial- “Cornrhittee _ Ova 

nobšerved äs» s followed: me : 


TP ty €— 


i : Gane oO RE oe 1953. 
—— 
. an a a" argued" atsthe bar that the’ legislature commit- Gopal Chandra 
z 'ting?timportant- regulations “to“ agents” of delegates 'éffáces ^ Mukherjee 
Vtsel "That is not so. ^ Tt'rétains' its: power in'actiahd can, |, .. " 


2 H B. C. Das Gupta 
i, iowhenever it-pleasési 'destroy the agency ‘it has created ‘and p 


' ^! set "up" another; 'óf- take^the ‘matter directly into its own: D. N. Sinha, J. 
‘tu chands. Y How’ far it shall séek' the aid of subordinate agencies 
^ ‘andhow ‘long it ‘shall’ continue: them,‘are'thatters for such 
legislature and not for Courts’of' Law tó:decide. ' 


+ Int Shannon's case. (1)," à: provincial‘ législature in 
„Ganada“ passed iun Ga Mr Act" providing for 
" théwetting up of marketing boards but leaving it to thé Govern- 
ment to determine what powers and functions should be given 
to those:boards./ "he legislation v was ‘upheld: | | 
wire s puo (gt 5 c: 

Tre diay the «Essential: T (T eniporr Poe Act, 
ngah is a ‘piece’ 6flegislation: which ‘comes ‘very’ ‘near ‘to*the kind 
"GP legislation: we: areconsidering: ^It'isan"Aét: which by itself 
* is- incomplete}:dndmerely’ is ‘an’ énabling' ‘Act''giving power to 
“State Governmént or'other-authorities or bodies to promulgate 
~orders- for’ the: control and: supply of-essential' commodities. As 
»is-Well-knowni-the: real operative’ part of it is to be found in the 
^ orders that have:been passed by the ‘different State: Governments. 
sIn: Ramananda Agarwalla & any. V?Phe State (2), à Full-Bench 
“of: this-High ‘Coutt-held that the:power-given'by-section ‘4‘ot the 

-.Esgential Supplies? Act to “the” Government - themselves : to: make 
< orders; or:tó/delegate: powers-to make:order-to'other parties show 
- a .delegátion- 6flegislative authority:.but-was a- valid: delegation 
Sof isch powers.? "The Central-Parliament-must: be‘taken:to have 
retained eontrol:because these"powers'to ‘make rules‘could be 
“takeniaway! from ‘an authority’ at! any*moment.! Jt had-inerely 

:permitted"the Central or‘ Staté-Government orJofficerámnominated 
uod either LO cante out bad Lug AS the Act- 5 4 


rey OD eee mi KEN eves Ka TI. 


TE 
1 


2 QI be des Bade ‘beenpromulgated ere -to the 
_ © powers conferred by the Essential'-Supplies "Act.: ‘For: example, 

the West Bengal Cotton, Cloth and Yarn Control Order, 1948. 
o) [1938] A/C. +708. A . (2) 2°95 1) 55/C. W.N.: 572. 


e f B 
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` 
Civil , There, again, the material portion of the law is to be found in 
- the order and not in the Act. * In Mulchand Khatar v. The State 
Eris (1), a Division Bench of this Court held that there has been 


Gopal Cnandra neither a delegation or sub-delegation of &®sential tegislatiye 
Mukherjee power. , It was held that only powers ancillary to essential legis- 
rows lative powers have been conferred on the Cenfral Government 
B. C. Das Gupta 
pM. by section 8, and on the State Government by section 4 of the. 

D. N. Sinha, J. Act. ‘These powers are meant to be exercised only to carry out 
© the legislative policy declared in the preamble to the Act. It 
was further held that, in any case, this was a permissible delega- 

tion or sub-delegation of power. ] 
In re: Kalyanam Veerabhadrayya (2), the limits within which 
delegation of legislative powers are permissible have been sum- 


. LU 
marised as follows: — uut Exe d . 


“Power of delegation, however, is recognised, but the 
question is what are the limits of such delegation. As the 
legislative power of a Government.is vested.in the legislature 
under the Constitution Act, it is not open to the legislature 
to surrender or,abdicate that power or delegate it to anothér 
authority, whether it is executive government or some other 
body. But a legislature is authorised to glelegate power 
which is non-legislative in character. Sometimes the delé- 
gated power may be in the nature of conditional legislation 
authorising an authority, such as the executive, to determine 
the time of the commencement of an Act, and the,area gt 
dts dini -after determining, if necessary, certain facts 

i s In that case the legislature can. just entrust 
to the subordinate bodies the power of making bye-laws 
and. regulations so as to carry out into‘execution the Act in 

. Which the principles and the policy of the legislature have 

^ ' been laid down with precision. In other. words, the legis- 
lature by the Act passed by it lays down general principles 

, and ;the policy leaving out the details to be filled in by-re- 
gulations or rules by the executive: government -or some 
-other authority. This form of legislation is described by 

- some, text-writers as subordinate legislation and: is “ey often 
resorted to Py the legislatures.’ mE nce ot, ° 


B 


j (1) : (1952) 56 C.W.N. 589. (3) [1950] ATR. Mad. 243. 
< * 2 ðe - 


G 
+ 


o 
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n Mx.;Bánerjee argues: ‘that ‘not? only ‘tie power of legislation 
is bech‘ delegated to: the*Staté Goverüment but thàt-the State 
Governmént has ên “its turn ‘delegatéd 'thé , power’ ‘tó certain 

cials. For example, Mr: ‘Banerjee sáys, the Act does not pres 
cribe. the conditions: which are -to ‘be fulfilled for the issue of a 


licence. For the: matter’ of that; he says, that’ the- rules” promul- | 


gated. also:do-not lay:it down and yet: the registration and issue 


CIVIL. 





1953. 


s wah , 
Gopal Chandra 


cf ı the -licence depends- oii! the subjective: ‘satisfaction of the p. 
prescribed ‘authority. ¿He says that in'this' particular case ` 


it is ‘said that..the' petitioners'"establishment/ Has ‘not got 
the" .proper «. equipments ‘and/or ' medicines; but “nowhere 


bas it. been: prescribed! as to what equipments should ‘be provided - 


cr what medicines kept’ - This kind of subjective satisfaction is ` 
hy fip: means ^an: unusudl-- method of ° legislation. In Harry 
Gundling'vi City of! Chicago! (1), it was'held-thaàt an ordinance 


-aa 


giving power to theMayor to grant licence to sell Cigarettes after" 


€etermining: whether--a person ‘applying fora: ‘licence: had good 
character’ had : reputation' and was? *a ‘suitable’ person to ‘be en: 


trusted with their-sale, Was'not bad: ^ This Casé was distinguished 


ffom the case of, Yick Wo v. Hopkins (2); where-the ‘relevant 
crdinace conferred upon the municipal authorities arbitrary 
power at-theirwill'and without regard to^ discretion in' the legal 
sensé: of the term, to give or withhold-consent'às to persons Or 
places for carrying on’ laundering, - without reference to the com- 


-- 


petency ' of the: persons applying or ud pore) ae ‘the ik i 


ssjectedg $e 117 an aa 


b 
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^ 


‘ 
N i T PEH 


^A “consideration ‘of tlie “principles” ádümbrated -above' and | 


the: ‘authorities citéd' show 'that- the Act is'not ‘ultra vires: of the 
State legislatüre: ` Thes Act has clearly-‘laid' down the policy 
underlying the! legislation:: The legislature has'not parted with 
its control or its authority, since at any moment the act can be 
abrogated or repcaled. It has not abdicated its constitutional 
powers. ` It has laid down‘ principles which are quite intelligible. 


It has used its discretion’ in ‘delegating such*powers, as are neces- ` 


sary*to- be delegatéd, regard being had.to the-ifitent and purpose 
cf the epactment’: ‘and stich ‘exercise’ of discrétion i$? well "within 
«he constitutional limits. ' ‘The: enactment ee the’ tests laid 
down by the piene Court mentioned above. 


A 


Go 14 KUS, A82, 44 E TL Jag. Lt ee ere "i , 


cir as 2 " 
(2) er (i ‘U.S: 350, 30° L- Ed; 1263-757 Ji eeu cu. ders 


Ls 


^ 


Mukherjec 
NG 


B. C. Das Gupta 


N. Sinha, J. 
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Civi. _ i now come 1o point No. 2. , Mr. Banerjee argued.:that the 
rules were also ultra vires because the, Act; purported to delegate: 
legislative power to.the Government who have ptomulgated: asi 
Gopal “Chanda rules in exercise of such delegated power, I ‘have shown above - 
Miikheijec, that delegation. of legislative power-is not by. itsthf uncongtitur: 
on pt "N „tonal, The. legislature. has not abdicated its functions. Such«-: 
BELTS P delegation as has been made is well within.the constitutional - 
D. N. Sinha, J. limits. l The- rules which have. been framed -under -powers ‘con- -- 
ferred by the Act cannot also be „impugned on: that poids 
Mr. Banerjee argues that the rules purport to. redelegate. powers : 
which have been delegated to.the Government:.; For example,.:: 
he says that the Act. does not by itself lay. ‘down: the conditions : 
for the,grant of a license. : Under rule 11;. the licensing; autho- 
rity has to be satisfied. that- the.applicant for ;the clinical esj&b- * 
lishments -fulfil certain conditions: ,: Firstly, the licensing autho-.* 
rity, -Must ; „consider, the -person or persons-associated- with ;the .. 
establishment „as ,fit -and proper persons (the 'mistake-in- the 5 
original.rule has been corrected by Notification: No.:1366 /2R.— 
72/50 dated 14th March 1952 by SUM the-word ^ not " “which. 
15 obviously, a mistake). y SP a, ye E a 


4 





Sacer 


wo ; teat ee 

Next, the licensing authority.must be satished ghat the terms- 
and, equipments are reasonably suitable and adequate... Thirdly, 
that the persons employed to conduct the clinical establishments . 
were properly qualified. and, trained, and: sufficient. in number. . 
There are also other conditions to be satisfied. Mr. Bayierjcee 
says that these conditions are entirely vague and depend upon 
the subjective satisfaction of the licensing authority without-lay- 
ing. down-any standards.. He points ‘out-that the rules-do-not : 
state :what ,equipments were reasonably suitable or adequate. 
It does not say, what, number of employees would: be’ considered . 
sufficient, and so om. ., +4, T l Jeu 

“There, ]5,: He . any opinion, DU substance , in. ‘thts, argument. 
Jt has.been pointed ouv abore’ that: one of.the basic, reasons fer 
legislation of the kind. we are considsring.is that: the. Tegislature 
is unable to deal -with-all*the questions : that : might, arise in con-:.. 
nection: with a particular enactment, In such. cases, it. is. by MO... 
means rare to leave the. implementation 'of-such..details to the, 
subjective satisfaction of responsible.persons .who, are deemed to 
have the requisite knowledge -and:.experience. that ate. netessary 


Wote 03)! , |a. , HIGH COURT. 
to accpmplish the object of the enactment., It does, not amount: 
to. a redelegation of Llerisacve power... in saih Ganding v. 


TED 


cigarettes withfn the City of Chicago | if he was satisfied that the 
persons, applying. for such licenses, were of good character, and 
feputation and were suitable persons,to be entrusted with .the 
sale of DRE It was held that the ordinance was valid. 
e i B c 
In Pljnioulh Coal Company v. . Çommonwealth Pennsylvanja 
(2) a Pennsylvanian Act required the owners of adjoining coal 
properties to leave a pillar of coal in its seams or veins of coal 
work along the line, of the adjoining property, .of such . width 
*as vill. be sufficient, barrier for the sitet of employees of either 
mine. What was to be considered a ‘sufficient.’ barrier was left 
to the determination of the engineers and the adjoining property 
owners, phus with the Inspector of the.district, in which the 
minc- was situated. | The Act was PPAR: 
a It must bc dabaa that the clinical establishments in- 
cluded within the scope of the Act and the Rules are ot various 
kinds. .Even jp the case of physical therapy, establishments, there 
is bound to be all kinds of institutions,——some big, some small, 
some specialising in a particular treatment like electro-therapy 
or hydro-therapy. It is, therefore, scarcely possible to lay down 
«tandayds applicable to all such establishments. , I, do; not find 
it unreasenable to leave the. determination of such things to the 
persons having the ie ME e and they are to deter- 
cular institution., Of course, dE. ud power Was exercised mala- 
fide ov for a. collateyal, purpose, it can, always be challenged. 


^ .— Ir will. be suitable-here to deal UE point No. 4 and examine 
the various grounds upon which :Mr. Banerjee has attacked the 
rules to be unworkable. He said that one of the conditions 
imposed by the Rules upon a Physical Therapy Establishment 
wifs that it shouldbe under. the direct supervision. of a‘ properly 
qualifigd ” expert on the ‘particular: kind of treatment. given 
in the establishment.- Also; the émployees:of the establishment 
and the person or persons giving B d uen were to 
(1) ^ 01990) v77^U.S. 18g; 44 iL. Ed. gage i ; ; , 
ar [s ) 333 U.S. 5815 58 Lu Ed. n. gems ee ws o 
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Givi. have a proper qualification’ fróm institutions approved by the 
mou State: Government for imparting such ‘treatment. So fap as the 
D latter class is concerned, the State Government has purported LOS 
Gopal ‘Chandia declare. certain institutions as approved, but the qualifications 
Mukherjee — of an expert who has to directly supervise the establishment have 
mss tears nowhere been defined. "Thé result i is that it is left to, the satis. 
a faction of the licensing authority. 
D. N. Sinka, J. 
At first sight, this does seem to be an omission. A close 
analysis of the rules BHONS the TOWING — i : 
‘ay Rule (11) (i)—" General. "—$peaks. about persons 
‘ Associated ' with the establishment. ' “They must be persons, 
‘who must be considered ht and proper person Dy the leen- 
sing authority. ; 


i 4 M 


TE Rule 11(v)—" General ”—Speaks about’ persons— 
‘Employed’ to conduct the clinical establishment. They 
must be properly qualifier, and trained and sufficient in 
number i 


'{3) Rule ni(i)" For Physical’ Therapy Establishment ' 
Speaks: ‘about a pérson' who is directly in charge of ihe 
supervision. ' NEL * i i 

He must be a próperly qualified expert on the 
kind of treatment piven in the ie nes. 

"(4) Rule’ 11(ii)—“ For . physical Therapy Establish- 
ment "—Speaks of the“ Employees of thé establishment and 
the person or persons: giving the ‘actual treatment "— They 
are to have the proper qualifications from. institutions 
approved, by .the'.State Government for imparting such 
treatment. T Po e» GpRO 707 gs 2000: 

| > us we 4 
The subsequent ‘notifications have apprayed- certain in8ti- 

tuitions and laid down certain qualifications. It will be goticed 
however that they deal with the employees of the establishment 
and ‘the person or persons giving.the actual treatment, i.e., head- 
ing No. 4. Nothing is said about heading (1) (2) or (3)-. It may 
"well be asked whether a person ' conducting" the establishment 


e * 


w. 


E 


N Vor. 93:4 s sso. HIGH COURT . E 


ds, the same, af the person, "directly in supervision " or whether 
pu PENSONS ; are. to be deemedeas coming under: the ‘category 
of persons, employed, by. the establishment: or, as imparting-actual 


327 


igeatmegt. ,i9 my opinion;. these, yarious.expressions have been Goal Ghandha 


used without, much care on the part of the draughtsman, but .thé 
intenion is peffectly, clear... if a -too strict interpretation is given, 
then we do, come to, absurd results., Tt is said: thatiall employeés 


r> 


B. C. Das Gupta 


inust. have A prescribed . qualification--but that. cannot include p ny sinha, J. 


the clerks or accountant or the durwan and the sweeper. Then 
again the- words," associated ,with, the Establishment,” might 
mean anything. It might. mean.that the licensing authority has 
gôt. to, approve of, the grocer who. supplies the groceries or the 
solicitor who. represents it in the, courts. , Lhis.is an absurdity. 
The intention, must be, that all those who, carry :on, the establish- 
*ment in ifs real work of imparting; treatment, and, this would 
include those ‘who conduct -or supervise the treatment or, those 
„Who impart such, treatment .(e.g. Doctors, masseur, masseuse, 
njurses) Should haye the , necessary . technical - qualifications. . In 
Bther words, the act aims at, controlling a, technical. body and. it 
speaks about £hose- who, are connected--with.,the technical: 'side- of 
| *it, and not others, _And ,all,,such persons. come, under category 
(4) the, words, being. used there, in -the.sense. indicated above. 
Tm think , ip. is. reasonably ; clear: what the. rules;:mean to lay 
oun namely.;that, the > employees of. the establishment including 
the. person or, persons giving,the. actual treatment who are in. any 
way, connected with, the various stages of, the | particular treat- 
sment given,in that, institution (including the persons conducting 
or. supervising such, treatment) should:be properly qualified. tor 
the, purposes.of carrying-out efficiently the particular task allotted 
to, that person:. . Itihas no; reference toipurely r ministerial or non- 
ministerial, staff, -whonare unconnected, with: the actual. treatment 
For example, neither a clerk; keeping the accounts nor a, menial 


can be exepected to have qualifications from approved institu- 


tions.. But: evem if the qualifications: to. be: possessed by an 
expert-.on.a: person, conducting the;establishment,, be dependant 
upon-.the subjective, satisfaction of the licensing; authority, I 
weuldindt consider: iit tobe. fatal.: »AsoL. have: already, pointed 
aut; ai physical: therapy establishment ;may, bejofamany kinds and 
the qualifications: required ` wouldr;accordingly:vary; depending 
assit does!upon:the particular kinds, of-.treatment; meted out 
therein There is nothing: unreasonable) in: leaving it to the 


328 THE CALCUTTA LAW JOURNAL. 3 [Vor. '93. P. 


Civi. licensing authority to determine whether . the pm or the 
person..conducting or supervifing the institution has enough 
knowledge of the treatment which is imparted. I hold therefore 
Gopal Chandra that the rules are neither ultra vires nor ufiworkable. The 
Mukherjee Jast part of point 2 namely that the rules were outside the tour 
o Gupta Comers of the Act is really connected with point No..(3). Except 
the impugned notifications, nothing has “been placed before ma 

DN p J. to show Taat the Rules are outside: the scope ‘of the Act itself. 


1953- 


"I therefore come to point No. (3). The notifications which 

are impugned are Nos. PH. 2201/2A-9/53, PH 3210/2A-9A/ 52 

and PH. 2211/2A-9/53 all dated gth August 1952. They were all 
published in an Extraordinary Gazette dated August 11, 1952. 

The first named notification purports to be in exercise’ of ‘the 
power conferred by-clause (ii) of thé entries under the heading 
“for physical' therapy establishments" in rule'11 of the Rules, 
and gives a list of approved institutions. The second notifica- 
tion purports to be in-exercise of the power conferred by section 
9 of the Act. It makes an amendment in rule 11 of the Rules. 

The third notification mentioned above, purports to’ be in 

exercise.of the power conferred: by sub-clause (a) of clause (iii) of" 
the entries under the heading "for physical therapy establish- 

ment" in.rule 11 of-the Rules. By these notifications, regula- 

tions" have been framed determining the qualifications which 

person or persons giving the actual treatment should possess: 

Notification PH. 2201/24-9/52 gives a list of the approved 

Institutions which are all: foreign "institutions. Certain rela; 
xation have however been made by the subsequent notifications, 

and persons not having foreign qualifications are also allowed to 

import treatment provided they complied with regulations made 

by the State Government on this behalf. In fact, the last named 

notification prescribes such regulations. i 


Mr. Banerjee's complaint is that the. only rule-making 
power under the Act is section g. He says that the notifications 
purport to make rules and/or regulations under rule 11 of the 
Rules, but this is incompetent. In my opinion, this point Was 
no substance: So: far as the’ firstnamed notification “is: cgncern- 
ed, it doés not purport to make any rule at all. .It is'only an . 
administrative act specifying the -institutions which were 


approved by the government. The second-named notification 


N 
e* 


4 
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has correctly rêferred. to section g. This notification amends 
Rule 31, (iii. By this amendment, rule :11 (iil) -(a) has been 
incorporated and gives power to the Government to determine 
the qualWicationseby framing regulations. The last notification 

mes these Regulations and consequently refers to rule ir (iii) 
(a), because the*power to frame regulations prescribing the quali- 
fications, is derived from that rule. 


a Se ee ee m UU vie Sah 
„I now come to. point. No. (5). Mr. Banerjee argues that 
under section. 8(d) of the Act; a chamber or clinic of a registered 
medical practitioner is. exempt. He says that if there is a doctor 
cofinected with the establishment, then this is sufficient to 
exempt the establishment from the. operation of the Act.or 

Rules. | 


y» ..B 


"t + 


Both Mr. Banerjee and Mr. Sen have placed before me the 
different kinds of meaning attributed to the word “ Clinic,” both 
in the ordinary as well, as in the medical sense. Mr. Banerjee 
argues: that any place where a doctor sees his patients is his 
chamber and wherever he treats his patient is his. clinic. 

e. T | ; ^. 

Mr. Sen points out that not only must it be a chamber or a 
clinic of a.registered medical practitioner but it is also to be a 
physical therapy establishment. He says that the Rules are not 
satisfied if a doctor is attached to a physical therapy establish- 
ment in,the sense that. he occasionally. comes there and either 
gupervises the running of the institution’ or imparts treatment. 
"D! kcu. f - "m 1 x . " 

. ., I must confess that the use of the word “ clinic" in section 
5 (2) (d).is unfortunate. It is not quite clear. whether a “ clinic" 
is, meant .to. be different from a "clinical establishment". It 
must-be.borne: in mind that the word “clinic” is not used in 
this, country in a. particular sense, but is applied: to a variety of 
Institutions. In my opinion, however, it is quite clear that a 
" Chamber” or a “ Clinic " to be exempt must belong to a regis- 
tered medical practitioner and that it will not include the case 
where a medical practitioner is merely attached to the particular 
establishment. .Mr. Sen .has admitted that if a registered 
medical practitioner carries on a physio-therapy establishment 
within his chamber, that will possibly. be,exempt. It seems to 
me that. unless the word “clinic” is defined,.to be something 
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other than a clinical establishment, it is quite atuable that the 
effect of section 8 (2) (d) is-fo exempt the chamber and/or'a 
clinic run by a registered: medical practitioner and that the-latter 
term would -includé.a clinical establishment Selonginy to’ angi 
run by a' registered medical practitioner: Whether it was really 
intended ‘to arrive at this result is more than I caf say. : It js not 
unreasonable to think that the legislature contemplated’ that 
the rigours of control inherent in the registered and licensing 
of institutions is not necessary where such an institution is 
owned and run by a properly qualified- person likeia registered 
medical practitioner. But even if we accept the above - inter- 
pretation, ‘the petitioner’s institution does not come within: the 
exemption. Here there is a L:M.F. doctor who only attends 
two hours daily and there is nothing to show that the physio» 
therapy establishment constitutes either his chamber or clinit. ° 

^ I now come to point No. 6- which must be dealt together 
with’ point No. 8: The argument is that the Act and: the ‘rules 
do not prescribe any standard for either the house in which the 
physical therapy -establishment-is tó be located nor does it ‘pres- 
cribe any list of equipment, which are thus left to the subjectivé 
satisfaction of an' individual. This point has already been dis- 
cusséd'above. Regard being had to thé variety of such: establish- 
ments and' the variety of treatment carried on thérein; it has not 
been found: feasible for the legislature 'itself'to lay down the 
standard, which has been: left to the subjective satisfaction -of 
officers competent to judge the adequacy of the-same.: As I have 
already pointed out, there is nothing inherently unconstitutional 
or illegal-in this: I hope that at somé early date, the authorities 
would ‘find it possible to-lày down: the minimum standards-.in 
all such ‘establishments, so that a person contemplating -to- start 
such an establishment might know exactly ‘where he ‘stands 
At the moment however I am unable to hold- that the-Act or 
Rules are unconstitutional or invalid: because no standards have 
beén laid ‘down.’ So far as the qualification of personnel. is 
concerned, this “matter has already been discussed above. The 
Act read with the rules, does lay down the qualifications. Jedd 
not ‘see why it is said that the qualifications, as laid: dgwn are 
vague. It ig said that-the approved: Institutions ‘are all foreign 
and: that the modification made in thé regulations are illusory 
inasmuch as no such qualified, persons exist in India. - So far as 
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the first, point is concerned, I have already dealt with this in 


my judgment i in Tara Charan Mukherjee y. B. c. Das Gupta. é 
Qr. (1 ) Sind. do rot ‘ind | it necessary to repeat myself. Modern 


"a ad AAT A 


scielice is making rapid strides in medical treatment, So. far, 
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our.qwn contribution .to it has been insignificant. If we 'im- 


Ld Jak, , H 


port Western discoveries i in medical science, we inust also import 
le correct. technique of it “Until our ‘own medical colleges | or 
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medical institutions are , in a ‘position to impart ‘such’ training. D. N. Sinha, J 


AMNES 


Í, , find nothing’ unreasonable in | preserving foreign. qualifications 
as. 'essentiál. I have no doubt that i in the yearseto come, our 
own ‘country, will have established. properly qualified — 
to im such training . and ‘stich’ institutions will 
included within ‘list of “ approved institutions." In re 
isdvririnopposition affirmed by the Deputy Director of Health 
Servi ryices (administration), paragraphs 10 and 11, it is definitely 
stated ‘that properly Lu alified persons | “are available | in India 
and. that. there, exist. physio-therapy, departments in “the Govern: 
ment Hospitals, at Bombay, Madras and Patiala where the re- 
quisite training is mpate: - In y vw crie has been no 
throws. a. challenge ‘t to ‘furnish évidence of. ‘such’ allegation and 
makes no. admission. j "The statement ‘made ' in the’ affidavit in 
opposition was of a "fact, "which could have easily been verified. 
It could have ‘been, said in Téply | that there ` are nó Government 
Hospi; itals in,any, of the -places named A vety ‘unlikely ching) 
ar: thas, “such | . Government hospitals have 'no | physio-therapy 
departments or that if ‘such department exist no one is allowed 
to be trained therein. In the absence’ of such a traverse, I àm 
inclined to accept, the. facts stated ii in the affidavit in V opposition. 
“Then again,, I “have entirely failed to appreciate how ‘ihe 
^ approved | institutions ’ ' have not ‘been’ properly specified. It is 
argued the , the, words “similar other Association," ' leave it 
uncertain as,to what, institutions are meant. This argument is 
unsubstantia]... I have “already, ‘pointed out, ‘that ' b ‘ physical 
therapy ' Das. ew come to be an “accepted branch of medical 
treatment. Tt has many. Temifications but I do. not ‘think that 
any doubt -exists among ‘medical men as to the exact nature oí 
_ this, particular , kind OF treatment. "The two institutions spéci- 
 fically | named are. ‘the outstanding institutions of their kind, in 
(0 (9059) ge CLJ. app 7 Ur CINE ing 
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two of the most: advanced ‘countries in the world. There is 
conséquently no vagueness at all in including ^ similar institu- 
tions,” in ‘other cóantries within the DURION of ' “ approve 


Gopal “Chandra institu tions.” 


Mukherjee 


n 6 Das Gupta 


Next I conie ‘to point No. 9, that the ‘Act or ‘thé rules intringe 
article 19(1) (G) of the Constitution. This again is a point 
which Y havé already dealt with in Tara Charais Mukhei yee v. 


D. N. Sinha, J.B. C. Das Gupta 5 Ors. (1), and do not find it necessary to repeat 


the same here. The point. is. covered ‘by Article 19(6), which 
confers upon “the State the right ‘to prescribe , the professional 
or technical qualifications necessary for practising any profession 
or carrying on any occupation, trade or business. 


t 


tonal 

“In passing I must méntion that Mr. Banerjee attémpifi to 
argue a point which I was entirely unable to appreciate. He said 
that the State legislature w as incapable of prescribing a “foreign” 

qualification and what the legislature could not do, the State 
Government, its delegate could not do. Mr. Banerjee ‘conceded 
that under Schedule 7 List IL, item 6 of the Constitution—z 
" Public Health " was a State subject. He however argued" that 
in dealing with foreign qualifications, the State legislature (and 
therefore fhe State Government as its delegate) would be deal- 
ing with something which has extra- territorial Operation and 
under article 245, only the Central Legislature is capable of 
doing this. ‘This argument proceeds ón an entire: misconception 


of what constitutes extra-territorial ópération of a Taw?’ Ths 


State legislature (or its delegate) in prescribing foreign qualifi- 
cation is not imposing on the law of any foreign territory or 
making any law that will operate beyond its own borders. But 
within its borders, and within the four corners of the powers 
conferred by thc: Constitution, it is fully competent to take 
cognisance of a forcign qualification., that does; not constitute 
extra territorial legislation by any stretch’ of imagination.’ 

. I- now come, to point 7. Mr. Bancrjce argues. that ‘the 
examinations held in the writers' Building are not valid because 
the examiners are nol competent examiners holding no qualit- 
cation to examine, on the subject of “ Physio-therapy," nd: also 
not authorised. to act as examiners under the relevant regula- 
tions. He also argues that the dates of holding such examina- 
tons have not been properly: Gazetted. This argument, | inakes 

(0 (1953) 92 G.L.J. 17 (22). 
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a. confusion’ between ‘two’ things. “One is the right. io prescribe, ^ Civi. 
such-a test at all and the other is the validity of a particular | test, M 
according ¢o’ the pules” and’ regulatioris ‘governing | it. In this oe 
application 'I am concernéd “with the” formet „and not with the, Gopal Chandra 
latter., If a-paxicular test “examination “is “not, | in conformity Mükherjee 
with the regulations as ‘prescribed, dien á person. affected b by the = i | 
same) e.g. à' candidate ‘offering himself for such. a test "might ^ x: Das Gupt 
come forward and challenge the samne. "But, ‘there ` is no such D. N. Sinha, J. 
application’ before me. ‘No such. complaint ‘has been, “made in 
the’ petition and it is'riot'one of the grounds upon. which the rule 
has"been'issuéd. 'I'think Mr. Sen was "quite “jjstifiga in saying 
that he was not cused upon to, meet this point in this, applica- 
Giom, ? 05659 e a hr E 
. Apart from this, 1"d6 ` nêt. see why the. test ‘itselt 15 an, 
authorised, regard being had to ) the provisions “Of the Regulations, 
proviso (ii). ' "^^" P 

I: next’ 'comé* to point “No. iQ and. Pi E: .havé already 
méntioned' that the refiisal to giant a license dated goth “October, 
1952, was signed by A. Sen as the License Issuing ‘Authority y which 
déscriptioir'was incorrect “because he is the ' licénsing Authority. 
This mistake' wàs corrécted by letter datcd the 95th November, 
1952. It'is: argued ‘that’ upon such; à ‘fundamental’ point, a cor- 
rection was not permissible ‘and’ ‘the whole order: of rejection 
should have been répeated. I cannot accept this argument, 
I do not see why a mistaken description « ‘of the Office held by the 
ljcensing autliority (it is not-deiiicd' that he was the licensing - 
atithority), vitiates the rejection ` ‘order, ‘when the, error was 


promptly rectified. ' The only statutory’ requirement for an order. 


of rejection is that grounds should be given. I find nothing so 
very sacrosanct in an order of' rejection, ‘that, ‘an error in it in 
the description of the officer signing it Cannot be rectified. 

1 hold therefore ' that the rejection . ‘of the petitioner’s 
application is in ' compliarice with ‘the Act and the rules. 
Another point made point No. 11 is as follows! ae is argued 
thag the Inspécting officer made a, report on the 13th August, 
1952, and refused to recommend thé grant of a license. Item 13 


, of the *Report is—" Remarks of the licensing’ authority” and 


against it is an indorsement “ License refused "' signed by the 
Licensing authority. It is argued. that this, 'indorsement alone 
constit&tés the order of rejection and since it doés noi record 


^ +» 
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PIE reasons, it is bad under section 4 (3) of the Act. I think this 
"Ross is d very ` nafrow way. of. . iflterpreting . the, ‘section, Phere: is, 
pn nothing to indicate Bara an indorsement. in the inspection, report, 
" Gopal-Chandra must give “reasons. «Such an, indorsement is, Tequired .to ;be : put 
u MA an n by the "official: form: of ‘the “Inspection report, by way of;a 
i c pus HE THE real ¢ order’. 5. contained. i in the letter, ated the 
Lipi ori . goth October" 1952, "Which. contains. the, reasons, for. the rejection 
DEN, -Sinha, J. OÉ thé application’ for the ‘issue of- a -Jicense, In; : any, event,,.the 
ZEE DM iidórsemehit “ on the ‘inspection report, dated, the: ;24th October; 


Eh 


dosi, and ‘the Í fetter, dated, the, goth, ,October,,.1953,, can; easily. 

Bi be 'fead: together and when sO read, clearly satisfies, the, provisions, 

of section 4{3).of the Act. ave Be es a Seeds M 
^"Yastly I come to point 13. Mr. Banerjee argues that a clear. 


discrimination has been, made between a citizen, -possessipg a 


"at oia 


foreign, "qialificatign and, a. citizen not. possessing, the -Sanic., 
l Except i in à very narrow sphere, which I shall presently, mention, 
I do not see how the question of discrimination arises, at. all; Hc 
"is the Case; of the petitioner, tha at in India | there are nofinstitutions, | 
itüparung the requisite standard of. training and, no, trained. 
personnel;, It follows that ‘the question of discrimination dogs 
not arise at all. Óne can only ‘discriminate. between two, persons 
of “the “same Category. if one, i is Superior to ithe | other, it only, 
T y 3 means. giving recognition, to the more, deserving. $ PE E 
i p is by. now ,well established that discrimination which is 

based on, a. rational “classification, is quite valid. Assuming. 

therefore that thie foreign. qualification is of a higher, standard, 

(not tó Speak « ot the case where no such qualification, e taif be-ob-. 

- U tainéd at all locally) there can be no question of discrimination. 
in giving it preference. Wl -"-—-L"- 
B "There is however one. Darrow o in which it seems, LO 
me that the rules have, proceeded on a classification which is not 
‘rational and itis this. Under rule 11 [e 1), the "qualification lor. 
employment and imparting, actual treatment. must be from an 
ae approved. i institution, which under Notification PHs209 Í 3-9 |52 

"are all. -foreign institutions. í ; This rigour ‘has, however been, miti 

gated, by an amendment of, sub- rule. (ii) read, with .the regula- 

E tions. framed. thereunder. . “Thus, a, düatriculige,, who possessed: 
i practical, experience: Jor. a "period of five years as- a trafnee/ Or 
` assistant - to a qualified  physio-therapist in, the , Physio-therapy -' 
Department. of a Government ; ‘Hospital or a hospital recognised, 
by. the State. ,Goverfiment, and. who, possesses satisfactory eknosw- . 
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ledge of certain specified’ subjects, is a person who is entitled to Civi. 
'be employed in the establishment or to impart actual treatment. ma 
But eit’ .the fatter cafe separate arrarigemenis must be made for co 


A 


treatment of male: y Wap and female patients. In other words, Gopal Chandra 
a male person with a foreign. qualification can treat a female Mukherjee 
patient but a male' person with an Indian qualification. can p 
not treat a female patient. There seems to be no rational basis Bee eee 
whatsoever for this classification, fanless we presume that basi- p. N.. Sinha, J. 
cally we have no moral fibre at all and we can only'acquire the 
same by going to foreign countries- and obtaining foreign 
education. ‘J aim happy to say that Mr..Sen has. not asked me 
to make any such assumption. But he has answered: ‘this point 
in another way. He says that assuming this is discrimination, 
who” cafy complain? As Das- ar has pointed out in. Chiranji 
. Lalls: case y. only the person who is directly affected by the 
discrimination can complain of it. Here the petitioner's 
application was rejected. because he had no qualified, personnel 
at all, and not because he had. persons with Indian qualibcations 
who were attempting: to treat patients of the other sex. Where 
such * contingency arises, the point will arise for determination 
and not in the present application. On the facis of this parti- 
cular case I do notesee how-the provisions of article 14 of the 
Can ahan have. at ‘all been, ‘violated. ; ic nos 
Before concluding I,must mention that Mr. Banerjee com- 
plained. that the authorities. were forcing his client: to give 
inspeajon ob beoks which he was not compelled to give, inspec- 
ion of, under fhe rules. This however is not a ground of com- 
“laine in the petition and Mr. Sen has rightly objected | to my 
ealing with it in. this application. "That can ES be dealt with 
n; a properly. framed application.. - 
, The result is that all.the points raised dave failed: Aud I 
ae no reason to revise my decision in Tara Charan Mukherjee 
:B. C. Das’ Gupta’ and’ ors, (2). . This applicátion" must. 
oe be dismissed. "The rule will be cnn and all 
iterim orders if any, vacated.. 
Regztd being. had. 40. the complexity. of the questions | in- 
sived; I makg nosorder.as to costs. ` ` -> 
| R.. M. Kar: Solicitor for the Petitionef; = . ` 
N C. Mitra: " Solicitor for tlie Respondents. e 
5.G.P. a Application. dismissed. A 
10 [1951] AIR. EC) 4. (a) (1958) 92 C.L.]. 17 at pp. 21. 
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Contraci!sDoctiie of ‘itstiation—Sectuon 56 si the Indiam Contract Act,- 
^ «whether the ‘provisions theréof' oust the’ doctrine of frustration ef con- 
ert tract--Imposs bility of perfor mance oye contract, ‘thë basis Vi the doctrine 
sth, frustration, Hips. wur Cait: Peo cee d Tike : 
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CoitiactContraci jor pum of land—Whether the dociring. of. rtp 

DU operates ` ih case of such contract—Dfference,, between the: English and- 

Indian Law-- Section 54 'of' sih 4 saniar, ol, Ploperiy < Act. 
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“Corr act Reüsónable time ,"' fudicial interpretation 'of—Gontráct for. the 
asale of:Jand after development by’ the -seller—War-time requisition ‘of 
+, Cie, ; land—Absence of ume limit—Whether ^» War-time temporary 
" requisition orders made the contract, impossible of Detgormange: i erii 
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2, ‘Phe essential idea upon which. the doctrine of eka ala of contract is, 
based i$ that of impossibihty of pérformance ‘of contract. . The doctrine . 


comes into play when a contract "becomes inipossible of ‘performance, after 
4 it Is made; ‘om account of circumstarices beyond the control ‘of thé parties. 
In fact, impossibility andi frustration: are often used!.as interchangeable ex- 


pressions. ~ n i 7 ; D " e" @-- c e 
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; "phe. word. ^ impossible ” ,in 1 Section . 56 oi the Indian Contract Act 
has! not béén' used in the' sense of physical or literal impossibility. The 
performance ‘of an Act may not be literally impossible’ but it ` may be im- 
practicable and useless fiom the point of view of the object and ‘purpose 
which the:!parties -had' in wiew; ,and if an untoward event ‘or. change of 
circumstances: totally, upsets the very foundation upon which .the parties 
rested their. bargain, it can very well be said that the .promisor: finds, it 


impossible do do thé” art which he promised . “to do. fa g ii 
ao i} ari RE xw c 


< * Supreme Court, Civil Appeal No. 80 ‘of iósa,. from me Judgment and 

Decree dated thé 6th. ‘September 1956 of the Hih Court of Judicature at 
Calcutta (Das Gupta and Lahiri JJ.) in -Appeal ‘from Apféllate' Decree 

No. 318 of 1949 from the Judgment and Decree. datéd-the 25th February 

"1949 of the Court of the District Judge of Zillah 24-Parganas in Title Appeal 

No. 8 of 1948 arising out of the Judgment and Decree dated the 10th October, 

s © 1947, or the Court ‘of. the “Additional Subordinate Judge, Tut Gourt, Alipore. 
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"The s of fiusnalion 1s 1cally an aspect or pait of the law ol 
discharge of ‘Contract iby reason ‘of supeivening imposebility’ or illégahty ot 
the act agreed to be done and hence comes within the purview of Section 56 
of the Indian Contract Act., It would \be uncorrect, to say that Section 56 of 
the Contract ‘AcP applies only to cases of physical impossibility. In, deciding 
cases in India tne only doctéine * that the Court has to go by is that ot 
supervenitig Pmpossibility, or illegality, as, laid. down in Section 56 of the 
Contract Act, taking the word impossible.in its practical, and «not literal 
sense. It must be borne in mind, ‘however, that Section 56 of the 
Contract Act lays down, a -rule of positive, law and: does: not: leave the matter 
to be detérmined according to the intenuon of the partcs. The behel, 
knowledge and intention of the parties are evidence,, but evidence only on 
which thé Court: has to form ats'ówn conclusion whether thé ‘changed cir-. 
cumstances- destroyed - altogether the basis of ‘the adventuré and its underlying 
Objecik sg ye ea ae Wy de k X quies dies Se es t. 
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B must, however, be pointed out that if the parties ,do, contemplate the 
"possibilty ‘of an intervening circumstances which might affect the performance 
of thel contract but! expressly stipulaté that the contract’ would stand despite 
such circumstances, there can, be no case of frustration because the basis of 
the, contract being:to demand: performance! despite - the happening el a pan 
cular event, it-cannot, disdppear when, kna eyeni ‘happens. > e ke uA d 
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' Unda he English law as soon as there. is a concluded « contact for sale 


of land, ihe party contracting" to purchase becomes, in equity, the owner 
of "the. land' subject to“ his 'obligatión-to ‘pay the purchase money and the 
seller, holds the same in nust for the purchaser. '- But in India, à contact for 
sale,0f lancf;does. not, of. itself. create: any: interest in. the property which: is 
the subject matter, of the contract, In India, the obligations ; of the parties 
to.a contract for sale ‘of land are, ‘therefore, the same as in. other ordinary 
contritis’ and’ conseqüéntly there is no conceivable reason why the doctrine - 
ot. frustration ‘should- hot he ‘applicable! i to contracts’ for sale of land m 
India, . , 7.2 raa Pudet oit orbe aas fur 4 
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_ When there is no, time limit whatsoever, ; in the contract, nor. even .an 
understanding between the parties. on this point and when during the war 
parties could. naturally anticipate ‘restrictions ‘of various kinds, -which would 
make! ihe tdirzying" on these operations “more tardy and dificult than in 
peace’ time, the “order of requisition cannot-‘be ‘held ?to have ‘affected the 
fundemental basis upon which, the agreément rested. or.to have struck at 
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The material facts will appeat from the judgment. 


M. C. Selalvad, UT TENE for India, Augobinda Guha 
and Gobinda Mohan Roy for the Appellant. 


Atul Chanda Gupta, Bijan Behari Das Gupla, for the 
Respondent No. ı. 


The Judgment e the Court was delivered by— 


Mukherjea, J.: The facts giving rise to this appeal are, 
for the most part, uncontroverted and the dispute. between the 
parties centres round the short point as to whether a contract 
for sale of land to which this litigation relates, was discharged 





and: came to an end by reason of certain supervening circum- e 


stances which affected the performance of a material part of it. 


To appreciate, the merits of the controversy, it will be’ 
necessary to give a brief narrative of the material facts. The 
cefendant company, which is the main respondent in this appeal, 
is the owner of a large tract of land situated in the vicinity of 
the. Dhakuria Lakes within Greater Calcutta. The company 
started a scheme for development of this land for residential 


‘purposes which was described as Lake Colony Scheme No. 1 and 


in furtherance of the scheme the entire area was divided into a 
large number~of plots for the sale of which offers were invited 
from intending purchasers. The.company's plan of work seem- 
ed to be, to enter into agreements with different purchasers jor 
sale of these plots of land and accept from them only a small 
portion of the consideration money by ‘way-of earnest at the 
time of the agreement. The company undertook to construct 
the roads and drains necessary for making the lands suitable tor 
building and residential purposes and, as soon.as they were 
completed, the purchaser would be called upon to complete the 
conveyance by payment of the balance of the consideration 
money. Bejoy Krishna Roy, who was defendant No. 2 in the 
suit and figures as a pro forma respondent in this appeal, was 
one of such, purchasers who entered into a contrac with the. 
company for purchase of a'plót of land covered by the scheme. d 
His contract is dated the 5th of August, 1940, and he paid Rs. 101 
as earnest money. In the receipt granted by the vendor for this 


earnest money, the terms of the agreement are thus set out: — * e 
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ai Received with thanks from Babu [o inue Roy CIVIL., 


patt’ 


of 38, Tollygunge Circular Road, “Tollygunge, the sum’ ot. nu 


» (RO 101 (Rupees, one ‘hundred and one only) as earnest money — boc 
La having agreed t to sell to: ‘him or. bis, nominee, 5. K. ;Mmore,or, Satya; Brala 
less in "phot No. 96 on 20 and 39 d Road in, Premises No., Ghosh 
' Lake Colony. Schenie No. 1, Southern Block, at, the average TM 
E rate of Rs. 1 ,900, (Rupees. one thousand only), per Cotta. , ji n Co. 
IE Ge OE Rade aa pet ee ee cx aeta Hs eee 
4 ‘The ‘conveyance | must ` be. completed . within. one: B. K. 


* Pg 
“month from the, date of completion of roads .on payment. Mukheijea, J. 
* ol ihe balance. of the consideration money, time being. deem- , 
ed EJ the 6 essence ‘of the Contract, In case, “of default this , 


agicenient | will be considered as cancelled with forfeiture of 
e œ earnest money. . 
ar c : 


" - 
4 T Y 
1 " we 
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; Terms of payment: Z One hud to, b e. paid at the 
ime é of registration ; and the balance; MIL six years bearing 
Rs. 6 Pet cent, interest per annum.” 


¢ 
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EN aid. * d 


On November. a 30, 1941 ihe plaintif ipa was, made a 
nominec by the purchaser for „purposes of the, contract and ` 
although , he "brought , the present suit in the ae: Of a 
nominee, it has been held by thé trial judge as, well as, by, the 
lower appellate court, that .he was really an assignee, of. Bejoy 
eSrishna, Roy in, respect | to the, latter’s rights under the contracti, 
;5ome lime before this date, there was an, order passed by. the 
Collector, 24:Parganas, on 12th of November. 1941, under section 
ng of the Defence, of India Rules, on the strength. of which a 
portion ‘of. the, land covered by the scheme was requisitioned Lor, 
military purposes , , , Another, part, of, the land was: : requisitioned 
by, the Government, on 20th. of December 1941; while: a third 
order of requisition, - which, related „to, the balance , ,o£ the land | 
comprised in the scheme, was passed, sometime later. In Novem- 
her 1943 the company addressed a letter to Bejoy Krishna Rov 
infpriningehim, of the requisitioning of; the lands by the Govern- 
ment and stating, filer alia that a considerable portion, of the land. 
_appertatning. to the scheme: was, taken possession - of by the 
" Government and there. was no knowing. how long the Govern- 
ment would retain possession of the same, , The ‘construction of 
the prepdsed roads, and, drains, therefore, could not, be taken "p. 
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during! the "onini of ‘the! war, ahd possibly | 
"In ‘these cifcitinstaniées, ‘the company de- 
ement for sale ‘with the Addressee 2 A8,Can- e 
nd f give ‘hina tlie option of taking back the earnest money 


after’ ‘its térmiiidtion. 
cided 'to' treat the' Agre 
celled ‘a 
within’ oie molih from the receipt | o£, ihe letier. 
offer "madeg in ‘thie’ iterative that iú take, 
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2 2 Us Zi 
for, many , years 


yay 


"There Was ean 


: the purchaser” refused: . 
As Caticélled; hé Gould, if he liked, complete 


the conveyance within one month from the receipt of the letter 


by’ paying the Balance ‘OE the consideratio 
nthe cofidition’ in which it ‘existed’ at ihat” time, the com. ' 


vl ey $000! 


lard i 


ar galt 


MUH 


ion money ‘and take the. 


pany” ‘uhldértakiig 'í o cohitruct "the roads. and the drains, as 
circumstances Thight permit," ‘alter’ die têrmination "of the war. 
Fhe léttet“endeil ‘by “saying that ‘in’ the’ event of the’ 'addressce 


t gate 


not accepting cither ofthe two alternatives, thé agreement would 


: be deemed to be cancelled and the earnest money would stand 


forfeited, This letter was handed Se by Bejoy Krishna to his 


nditiinge, thé plaintitt, ‘and there was soni 


M 


correspofidence. alter 


that ‘between’ the Painin’ on "he ‘one ‘hand’: amd the! company 
on the other through their’ respective" ‘lawyers into the details of 


-which itis not necessary to enter, 


n is enough 10 state that the ° 


plaintiff, refused to ‘aécept ‘either of the’ (wo 'altêrmativés offered. 


by’ the’ tamping "and státed' catégoricilyy fat. te ‘fatter WAS 


bouhd by the teris of thé agreement from which it could Wot," 
in' Taw xesilé. ^ “On 18th! of Janitary 1946 the suit, ‘out ‘of which 
this appeal’ arises; was commérnced ' by the plainuff ^ agaiiist die 


defendant compahy, to which Bejoy’ Krishna’ Roy 
party deférdant ' and the prayers in ‘the’ plani were fot d 


rsl 
was nigdé a 


two: 


fold ‘declaration, amely, 0) that’ the contract ‘dated the 5th of 


August 1940. between. the first ‘and ‘the’ second’ ‘defendant or? 
the plaintiff, was still ‘subsisting; and" (2) 


zi 
* rather “his ' Homhinee, | 


a 
that di plaintiff was’ entitled to get a Coh eyande 'éxecuted and" 


rebistéred " by ‘the ‘defendant on payent” of ‘the’ consideration - 


‘money 1 inentioned i in thé agreemelit and | in the manner and ‘under 


the’ cbiiditions specified "thereiti 


f 


most 68. which are not, relévant’ for ‘our present purpose. 
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mo 44 


i t. 
j db da Me) .51 5, boy . ret rti S E * 
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"The silit was sélistéd by the ‘deténdant company “who raised" 
a large: umber ' OF: defences” in answer to the plaintiff ca 


^. maa, 


Thé" 


principal contentions raised" on behalf. of ‘the defendant were 
that a suit Of this, description’: was not indintainable under sec-' 
‘tion 4?'of the Specific Relief Act and that the plaintiff | Had. no 


, 
4 


A 


A 
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locus: dian. t0 institute: the suit, * The :most : material' plea. was 
that ‘thé contract of sale: stood idischarged by frustration as-it be- 
came impbssible by reason of the supervening-events.to perform 
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a material part of it. Bejoy Krishna Roy did not file any written Satya Brata 


statement and: He was examined Ry the plaintiff as a witness on ' Ghosh 
his behall. liga ga S prie Logs x 
" acc g M" EE a " or Mugneerum 
T S" SRM ,.  Bangur & Co. 
The trial judge by his judgment: dated October 10, 1947. MD m 
overruled all the pleas taken by the defendant and decreed the B.. K. 


plaintiff's. suit.: An'appeal taken by the defendant ‘to the court Mukherjea, J. 


of the District Judge of 24 Parganas was dismissed on the 25th 
February 1949 and the:judgment ofrthé trial court was affirmed. 
-The defendant company. thereupon: preferred: a> second appeal 
tô the High Court which. was heardcby a Division: Bench con- 
sisting of Das Gupta and: Lahiri, JJ..:The_only question. can- 
vassed before the High Court was, whether the contract of sale 
was frustrated by reason‘of-the: requisition orders_issued by the 
Government? The learned' Judges answered. this .question in’ 
the ‘affirmative in. favour of: the. defendant.and on that ground 
alone dismissed the plaintiffs. suit. -The plaintiff has iow come 
before us on the strength of a.certificate granted by the High 
Court under Axjicle 133: (1) (c) of the. Constitution of India.. 


The learned Attorney. General, who. appearedin. support of 

the appeal;-has put forward» a three-fold contention ‘on. behalf. of 
his clienf..,.He has contended.in: the first iplace that the doctrine: 
of English slaw relating: to frustration of: contract, : upon which 
the learned -Judges-of the-High-Court based their décision, has, . 
no'application to:India!in view-of the statutory provision con-: 
tained-in.section: 56 of the Indian Contract. Act. , It is} argued - 
in the second !place, that evencif thé English law applies, it can - 
have no application to contracts. for sale of land and that is in 
fact- the ‘opinion: expressed by the English Judges themselves. 
His third'and the last argument is that.on the. admitted facts . 
and circumsances of.this:case there was:no frustrating event 
which: could: be said to have taken away the. basis of the contract 
or rendgred' its pérformance impossible iri; any! sense- of the 
word, 5.6 un di T" ir ng - - 

^ ~The ‘first. argument: advanced: by the-4Jearned Attorney- 
General*rdises a somewhat debatable pointuregarding:the trug 
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Civit. scope and. effect of section 56 of the Indian Contract Act and 
M to what extent, if any, it incorporates the English rule df frus- 
1953 tration of contracts. ] > 0 Md 
Satya Brata . Section 56 occurs. in Chapter IV al the Indian Contract Act 
Ghosh + which relates to performance of contracts and” il purports to 
TENANE deal with one class of circumstances under which pertormance 
Bangur & Co. of a contract is excused or dispensed with on the ground of the 
eee contract being void. The section stands as follows: — : -- 
Mukheijea, J. . `“ An agreement to do an act impossible in itself is void. 


A.contract:to do. an act which- after the contract is 
made, becomes..impossible, .or, by reason of some event 
which the promisor could not prevent, unlawful, begsmes 

` vaid when the act. becomes impossible or unlawful. 


Where one person has promised to do something which 
he knew, or, with. reasonable diligence, might have known. 
and which the :promisee. did not know to be impossible 
or unlawful, such promisor must-make compensation to such 
promisee for any loss which such -promisee sustains through 
the non-performance of the promise" .',. 

The first paragraph of the section lays down the law in the 
same way as'in England. It speaks.of something’ which is im- 
possible iherently or by its very:nature, and-no one can, obviously 
be directed to perform such an act. ‘The. second paragraph 
enunciates the law relating to discharge of contract by reason ot 
supervening impossibility or illegality of the: act agreed to be 
done. The wording of this paragraph is quite general, and 
though the illustrations attachéd to.it are not at all happy, they 
cannot derogate from the general: words used in the enactment. 
This much is clear that the word “impossible” -has not been 
used here in the sense of physical or literal impossibility. "The 
performance of an act may not be literally. impossible but it may 
be impracticable and useless from the point of view of*the object 
and purpose which the parties had in view; ahd if ‘an. untoward 


event or change of circumsances totally upsets the very*founda- | 


tion upon which the parties rested their bargain, it can very 
well-be said that the:promissor finds it impossible to do the act 
' which he promised.to do. . LR ae 


- 


r 
OL. 93.] | - > SUPREME COURT. 


Although various theoriese have been ai E by the 
Judges and jurists in England regarding the juridical basis of the 
doctrime of frustration, yet the essential idea upon which the 
doctrine. is based is that of impossibility of.performance ot the 
contract; in fact impossibility. and frustration are often used as 
interchangeable expressions. The changed. circumstances, it is 

"said, make the performance of the coritract impossible and the 

. parties are absolved from the further performance.of it as they 
did. not promise to.perform.an impossibility. The parties shall 
"be excused, as Lord. Loreburn says [See.Tamplin Steamship Co. 
‘Ltd, V. A Mi. Petroleum Products Go. Ltd. (1)]: 


T =. ~ 


* ^ IE substantially the whole contract becomes impossible 


*e of Pers or in other words- RUIT ‘by some 
: cause for which neither was responsible.". 


In -Joseph Constantine Steamship Line Limited v. Imperial 
‘Smelting Corporation Ltd. (2), Viscount Maugham observed that 
the." doctrine of frustration is. only a. special case of the dis- 

* charge of contract by an impossibility .of performance arising 
. after the contract was made.”. : Lord Porter agreed with this view 
and rested tbe doctrine on the same basis. The question was 
considered and discussed by a Division Bench of the Nagpur 
High Gourt' in- Kesarichand .v. Governor General in Council 
(3), and it was-held that the.doctrine of frustration comes into 


e , play yhen a contract becomes impossible of performance, after. 


"it is made, om account’ of. circumstances. .beyond the control of 
the-parties, The doctrine is a special case. of impossibility. and 
- as such comes under.section 56 of the Indian Contract Act. . We 
are in entire agreement with this view "which is. fortified by a 

recent pronouncement of this court.in Ganga “Saran v. Ram 


Charan (4), where-Fazl. Ali, J., in.speaking about frustration. 


A in his J as follows: 
-' fu» "Tt seems necessary for us to KANE that: s so far as 
-"the*courts in this country are concerned, they must look 
- *primarily- t8 the Jaw as.embodied in sections-32 and 56 of 
^ fe Indian Contract Aces — CD M MP n 


mm ee KE Na pn 


U) Dow] AC. 597, 405 0) Dodg]-ÉLR. Nag. 718., 
“9 "[1942] A.C. 154 (168). ' — (4x: [1958] SCR. 36 (42). z 
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. We hold, .therefore,:that theedoctrine of frustration: is really 
an aspect, or:.part-of the law. of. discharge of contract by reason 


of supervening :impossibility or. illegality of the actlagreed to be g 
-done» and: hence-comes within .the purview of section.56.of the 
Indian Contract. Act.: It would.be incorrect to say that section: 


56 of the Contract Act. applies only to cases of physical impossi; | 
bility: and: that where. this section is not applicable, recourse can ` 


be had.to the principles of English .law..on the.subject of -frus- 
ration.‘ It must:be held also, that:to'the extent that the Indian. 
Contract Act- deals with -a' particular subject, it is exhaustive ` 


upon the:same and it is not permissible-to import the principles 


of English law dehors these statutory provisions. The decisions » 


ofthe English courts possess only a persuasive. value and may be 


helpful;iin showing how the courts in England have decided:.cages ° 


under circumstances similar: to those. which have come: ‘before 
our courts. 


E c. eld 
Nm 
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 It.seems "necessary , however to clear up some misconception ` 
which; is likely to arise because of the complexities of the English » 


law on the subject. ‘The law. of frustration in England. develop- 
ed,.as'is well known, under the guise -of reading implied terms., 


-~ into, contracts.. “The” Court. implies a term or exception and , 


treats-that' as'part.of the.contract. In the case of Taylor.v.. 
Caldwelit-(1),. Blackburn, J. -first: formulated, the doctrine in 


its modern. form: The court there was dealing with.a case. where ` e 


a music hall in. which-one.of the: contracting :parties hadeagreed 
to- give- -concerts on certain specified days.was;accidentally "nde 
by fire. It was held that such’ a. contract. must be regarded “ 

subject to am implied condition that the parties shall be pau 


in‘ case; “before breach, performance: becomes. impossible from. . 


perishing: of the thing. without:defaultiof the contractor.” , Again 
in Robinson v. Davison (2). there: was a contract between the, 
plaintiff and the defendant’s wife (as the agent of her husband) 
that? éhe’should: play-the piano .at a :concert. to. be given the 
plaintiff on' specified day. On:the day.in question she wasunable, 
to^performi through illness. "The:contract. did rfot contain any 


. term as to what was to be done‘in:case:of hen beiüg.too ill t@ per- 


form: In an action against the defendant for breach of contract, 


à) (186) 3 B. & S946. ^ fu a Sec EUROS ON 
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it was held that the wife's Allnesg a and ‘the. dun ihcapacity 
éXcused her. -and tha that the contract. was in its nature not. absolute 
büt co ditional , upon her, , being. well . enough :..to- pertorm: 
Bramwell. B. ‘pointed oüt in course of his Judgment that in 
holding | that the illness of the defendant -incapacitated her from 
perform rT iming th né € agreement, the ,court. was, not: really, engrafting a 
new, term. upon an express contract, i, It was not that the. obliga- 
tion was ab: olute in in the original. agreement and a; new condition 
Was subsequent! y added to it; the, whole; question! was whether 


ihé ori iginal contract; Was, absolute or. conditional sand having 


sa n ihe t Y. NUNGGANG AM fü. 0. 00 DNA M Qe 
$ i rd. to UE the. terms of 1 the bargain, it must be held: to be con- 
di : tional. : Ee : ds 
ditic i QM eig et wi * baa Sees ii v PE f, - v 
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s E The English law .passed po ‘various at tagesibb develop. 


pri d 


melit since then,. and the; principles enunciated in the-various 
decided. authorities | cannot be said .to,be in, anyway ‘uniform. 


fos tear? tet «alk 


In | many ‘of. the. pronouncements. of 1 the highest courts in England 
the. doctrine. of frustration, .was. held. “to; be.a devi by- which 
di rules as to absolute contracts are Dads th .dcspecial 


Ac MW 


exception which justice demands” Vide Hirji Mulji a v. Cheong 
Yue Steamship Lo. Lids (1): The- court, at: is: said, 


VY ewo 


cannot claim to exercise -a dispensing., power «or»to- modify or 


ie) da bu PF HI 


alter. „contrach, „But when an unexpected, event or, change . of 


we 


circumstance occurs, | the possibility- of. which. the ;parties did not 


wre fs 098 (uu FETTE 


NA ate, ,, the.. meaning of the: contract is},taken cto: be not 
what e parties actually, intended, but: what; they as fair-and 


e oi „th 


season, -men would, presumably; have intended and -agreed 
upon,;i if having. ‘such. possibility. i in- view, they, had, made; express 
provision, as to their rights, and ‘liabilities jin; the; event .of: such 
occurrence. Vide, Dahl “Ve, : Nelson, Donkin, s (2). As Lord. 
Wright, observed ` in Joseph Constantine; Steamship. ; .Co, v. 


Gisa das beet M do Ue. s. Dp de RS 010 re 


Imperial Smelting, Corporation, Ltd; LOEO 
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2 UM pov „ascertaining. the meaning.of,,the, contract and. its, 
. application, to the, actual occurrences, ,,the court, has,to de. 
s ., cide;, not, what, the, parties: actually, intended. but what as 
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ae reasonable , wen they. should. have . intended; he court 
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en? 


psjsonifies for this purpose the reasonable. man.' E ong 
(1) [1926] A.C. 497 at 510. l (2)... (1881). 6: ACs 38 | at, 504 
(3), [19423] A.C. 154 at 185. . co; SA i uro S 
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Lord- Wriglit-dari&ed ‘the position still further’ in the. later 
case of Denny; Mott ‘and Dickson Ltd. v: James B. Fraser & Co. 
Ltd. e» where. he wade SNE oe observations: LN e 


Ja ut 


net Ge “Though i it ui been constantly said by High authgrity, 
NA a -Lord Suriner, that the explanation of the rule 
nc isto be found ia the’ ‘theory that it depends ‘on an implied 
i, :¢ondition-of the contract, that is really no ‘explanation. It 
A only pushes back the problem a single stage. It leaves the 
question what ‘is the reason for implying a term. Nor can 
“E reconcile that theory with the view that the result does mot 
prov on what the parties might, or would as Hard 
bargainers, have agreed. ‘The doctrine is invented by the 
- -court ‘in order to supplement the defects of the actual gpn-* 
EL ee ar s To ny mind the theory of ‘the’ im- 
-.plied condition is not really consistent with the true theory 
of frustration. ^ It has never been acted’ òn- by: the court as 
" a ground of decision, "but “is m stated’ asa theoretical 
P A 
?In de recent case’ of British Movietonews Ld. v. London 
and District Cinemas Ld. -(2), ‘Denning, L. J: in the Court of 
Appeal ‘took the: viéw expressed’ by Lord Wright as stated” above 
as meaning that“ the court really exercises a qualifying power— 
a- power- to qualify the absolute, literal’ or wide terms of the 
contract—in order to do what is D n and reasonable in the new, 
situation." “Fhe. day is gone "the learned Judge went ‘on to” 
say, " whei we Can. excuse an unforeseen injustice by saying to 
the sufferer "it-is your own folly, you'ought'not to have passed | 
that form of words. You ought to have a put in a clause to 
protect yourself." "We no longer credit a party with the foresight 
of a Prophet or his lawyer with the draftsmanship of a Clialmers, 
We realise that they have their limitations and make allowances 


. accordingly. It is better thus. The old- maxim reminds us 


that he who clings to the letter clings to the dry and barren 
shell and misses the truth and substance of the matter. We haye 
of late - puse heed tó' this warning, and we mist -pay ke heed 
now." 


Qa) [1944] A.C. 365 at 275. 
(2) [1951] 1 K.B. 190. : s eot * . 
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, This decifion oÈ the Court .of Appeal was. reversed. by.the 
House of Lords .and ‘Viscount Simon sin course of. his judgment 
expressed disapproval of the way in which the law was stated 
LA y Denming, L. d. It was held that there, was no, change.in the 
w as a résult of which the courts could exercisé:a wider. power 
in this regard than they used. to do previously. .' The principle 
remains. the same" thus observed His, Lordship. ...'' Particular 


“applications of it may greatly vary and- theoretical lawyers may 


debate whether the rule should. be regarded as. arising from. 
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implied. term or because the; basis. of the. contract no longer Mukherjea, J. 


exists. , In. any, view,. it, is a question :of..construction as 
Lord Wright pointed out in; Gonstantine’s case (a) and as. has 
been Fepeatedly, asserted dide other masters of.law bd as 


es 5 * ( 


taking’ ‘the -word “ Uüpossible in ‘its practical and riot literal 


Sense. It müst be borne in mind, ‘however, that” section 56 lays 


"down, a rüle'of positive law arid does not leave the matter to be 
determitied mew to the intention of the ‘Parties. 


Stace, the Lord Chancellor. a ie whole. de e upon n 
principle. of construction., But the question of construction 


emay manifest itself. in ,two totally different ways... In one class 


“of. cases the question may simply be,-as,to what the. parties them- 
selves had” actually intended; and. whether. - or not, there- « was: a 
condition in- the. contract itself, express or implied, which oper- 
ated, according: tothe, agreement of the parties. themselves, to re- 
lease them- from, their obligations;-this would be,a question of 
construction ‘pure and simple-and the ordinary rules of -construc- 
tion would have to, be applied ‘to find-out what the real intention 
of the parties was. According to the Indian Contract Act, a 
promise. may..be express,or implied- (3). _In- cases, therefore, 
where: the court gathers -as -a. matter of construction that, the 
contract, ritself; contained a -or ak a term, accord- 

jun ACE. d - 38] [1953] A.C.: 166 at 384. P ox 

-(9) Vide Section 9. . Dx ME eS 

et 


9 4. 
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Crvir. certain circumstances, the disssolution of the conte would take 
ns place under. thè terms of-thé-co&tract itself. and ‘such ‘case’ would 
ee be outside the purview of section 56 altogether... Although’ in 


Satya Brata English: law.these cages áre^treatéd. a8 cases dt frustration; ihe 
Ghosh India théy would be dealt with: under: section 32 of the" Indian 
M M Contract: Act: which deals -wit contingent-contrácts or similar 
fugneerum sa i : ] we ; V r. ag 
Bangur & Co. other. provisions .contained in the"Act:'--In the large majority, 
E of cases however the:doctrine of frustration: is applied not on the 
B. K. ground that the parties-thémselves: agreed to ‘an implied: term 
Mukherjea, J. which: operated to release theñi' ftom’ the performance of' the 
contract. . The -relief is-given by the ‘court on the ground of 
subsequént impossibility When it finds that- the’ whole: purpose. 
or basis of'áztontract was’ frustrated by the intrusion or’ occur- 
rence of an unexpected event or change of circumstances which 
was beyond what was contemplated . .by the parties at the tife " 
wheri they « entered into the agreement. - Here there is.no ques- 
tion of finding out an implied. term agreed to by the parties 
embodying a provision, for discharge, because the parties did not ' 
think about the matter at.all nor could possibly bave any in- 
tention teganding it. Wien such an event Or change of circum- 
stance occurs which is -so fundamental as to be regarded by law * 
as striking at the root of. the contract as a whole, it is the court 
which can Pronounce the contract to be frustrated and at an end. 
cumstaiicés utider which it was made.’ The beliéf, knowledge. 
and iritenti6n of the parties are evidence, but evidence only on 
which the court has to form its own conclusion whether the ° 
chaiiped circümsancés destroyed altogether the’ basis of the ad: 
veriture and its uriderlying- object: Vide Morgan v. ManSuf-(1)- 
This may be called a fulé of construction by English Judges but 
it is certainly hot à pririciple of giving effect to the intention ot 
tHe parties which - underlies ' all rules of cohstruction. This is 
really a ‘rule of positive law and' as stich comes within the püi- 
view OF section: 56 of thé Indian Contract Act. l 


-It must be pointed Dub here that if the ‘parties do cón- 
template the possibility of-an intervening cifcumstanée which 
might afféct the performance of the contract, but expressly 
stipulate that the contract would stand despite such cfréum- 
stance, there can be no case of frustration because the basis of 

(1) [1947] A.E.R. Q66. - | 

: S 


Vor. 9$] ( „i v SUPREME COURT." 5: 


the contract ‘bebe to, demand performance! despite the: happening 
of.a; particular event, .it.-carinot’:disappear::when: that. event 
happeris... As! Lord Atkinson said in Motthéiy.v.. Curling :(1), “a 
kermon who expfessly contracts. absolutely.cto tdo <a ‘thing..not 
naturally impossible is not excused for non-performance because 
of, being prevehted:;by the. act. of;.God-.or: the. King’s enemies 
Do et deters. Ob US major’:-This being the legal position, 
a conterition in:the extteme form; that. the doctrine of ‘frustration 
as recognised. in. English law..does:not cómé.at all: within: the 
purview section, 56:.of ‘the Indian Contract. Act cannot: zbe: 
accepted.: ~ T r Tet LA 10 a tn Bota dave I» Ur 
ME j m A vac ASR si Se dang" "ue 
The: second’ contention: .raiséd: by: the Attorney. -Genéral can. 
ie disposed of.in few. words... It isi true. that; in- England the 
Jud&gial : opinion: generally’ expreéssed.jis,i that: the:;doctrine. of 
frustration does .not operate in the casé. of. cóntract.for sale: of 
land: vide Billington Estates Cote vs-Stonéfiéld : Estates. :Ltd. 
(2). But the reason underlying this view is that under the 
English law as‘soon as:there isa concluded contract ‘by: A tō sell 
land ‘to Brat certain. price;cB. bécomies;.in equity, the owner -of 
ehe»land subject to his obligation to pay the. purchase’ money. 
Oiithe other’ hand, Asin 'spite.of. his: having the legal estate 
holds the same,in trust for the: purchager and ‘whatever: rights he 
still‘retains in the land are referable to his right to' recover and 
receivé: the! pürchase:money. "The rule of frustration: can only 
püt-an! end to.purely contractual :obligations; but’ it cannot des- 
woy an egrale in:larid which has already accrued. im favour of a 
contracting’ party" “Accordings:td> the: Indian; Jaw,- which -is 


* 


émboódied in section 54 of the Transfer of Property Act, a contract. 


for salé of land.doés not-óf itself create any interest, in-the-pro- 
pérty “which! is ‘the ‘subject-matter. of: the contract: The obliga- 
tions öf: ‘the ‘parties : to a contract for sale of:larid are, therefore, 
thé same as iñ other ordinary Contracts-and consequently there is 


no 'conéeivable. reason” why the doctrine òf frustration. should. 


nôt be applicable to‘ contracts for sale of land: in India; , ;Fhis 
i contéfítión of the deu dn müst;. iherstore fal. 


, Cabe which raises thé question as to whether; as a result of the 
 reqüisitioii orders, ünder which the lands: comprised. in the. de- 
(1) [1922] 2 A.C. 180 (284). (3) [52] 1 A.E.R. 853. 

e" : 


We how ‘dome to the: last and most iniporeint point in this 
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velopment' scheme of. the defendant company wek requisitioned 
by, Government; the-contract: of sale between the defendant com- 
pany and the plaintiff's predecessor stood dissolved by frustration: 
Or in EDGE -words peu uum od poca b" 

I is “well settled and -not Minis baire ts that if and 
when -there is frustration the dissolution of: the contract‘ occurs 
automatically...It does: not. depend, as does recission of a-con- 
tract on the ‘ground of-repudiation or breach; or on the choice 
or.election of either party.; It depends on the effect of what has 
actually happened on the possibility of performing the contract: 
Per Lord Wright in Denny, Dott & Dickson Ltd. v. James 'B 
Fraser & Cò.. Ltd. (1). What happens generally in such cases 
and has happened here is that one party claims that the contract 
has been frustrated while the other party denies it. The issugshas? 
got. to: be decided by the court “ex ‘post facto; on the actual | 
circumstances of- the: case (2) oo ou we 

z ta à E f "le , Be dada ea, deni : 

We will now proceed to examine the. nature-and terms of 
the contract before us and the circumstances under which- it was 
entered into to determine whether or not the disturbing elements 
which is alleged to have- happened : here, has substantially: p 
wae the pou of the contract;ias.a ipt i 

it: may be stated. 'at the outset nae the. contract Betore us 
cannot be looked upon. as an. ordinary, contract for sale .and 
purchase of a piece of land; it is dn integral part of a .develop, 
ment scheme started by the defendant company and is one of thé 
many ‘contracts that: have been entered into by:a large number 
of persons with the company.: "Thé object of the company was 
undoubtedly to develop a fairly extensive area which was still 
undeveloped' and :make ‘it useable for residential purposes by 
making roads and constructing drains through it. ‘The -pur- 
chaser, om the other hand, wanted the: land in regard to which 
he entered’ into the contract to be developed and made ready for 
building purposes before.he could. be called: upon to: complete. 
the purchase. The most material thing which deserves notice 
is, that there is"absolutely no time limitiwithihwhich. the roads 
and drains are to be: made. ~The learned: District Judge” of Ali-. 
pote, who heard the appeal, from the trial-court’s judgment found. * 
(3) [1944] A.G- 265 (274). (3) : Ibid. 

“e 


N 


te Vor. 93.] E - +‘ SUPREME COURT.' 
b 


it as a fact, on the evidence in the«'ecórd; that there-was not even 
an understanding -between the parties on’ this point. As a matter 
of fact, the first sequisition order was. passed. nearly ‘is months 

after’ the contract.was made .and.appárently no ‘work was done 
by the defendant: company in the: méan time. Another im- 
portant thing that. requires -notice in this connection is that the 
War was already on,, when the parties entered into the contract. 
Requisition orders for taking.temporary: possession of lands for 
war purposes were normal 'évents' during this period. Apart 
from requisition orders there were' other difficulties in’ doing 
construction work at that time because of the scarcity of materials 
and the various restrictions which the Government had imposed 
in respect of-them. -That there were certain risks and difficulties 
invelved in Carrying- on operations like these, could not but be 
in tlie contemplation of the parties at the time when they entered 
into:the contract, and that is- probably: the reason why no de- 
finite time limit was mentioned in the contract within which the 


roads and’ dfains are to'be completed.’ This was left entirely to 


the convenience -of-the ‘company and-as a matter of fact the 
purchaser did? not. feel concerned ‘about it. It is against this 
background that we-are to consider to what extent. the passing 
of the requisition orders affected the Porormance of the contract 
in the present, Cale. s 00v ; as 

The company, it must be admitted, had not commenced 
the- development work ‘when: the ‘requisition order was passed 
iff Novempet 1941. There was no question, therefore, of any 


-work or service being interrupted for an indefinite period of 


time. “Undoubtedly the commencement of thé work: was delayed 
but was the delay going to be so great and of such a character 
that it would totally upset the basis of the bargain and com- 
mercial object which the parties had-in view? -The requisition 
orders, it must -be-remembered, were; by their very nature, Ys a 
temporaty: character and! the requisitioning authority could, 

law, occupy the position of a licensee in regard: to the e 
ed ‘property. "The order might continue during the whole period 
6f the war and even for some tiine after that or it could have 
been- wXhdrawn before the war terminated. If there was a 


' definite time limit agreed to'by the parties within' which the 


construction work was to be finished, it could be said with per- 
fect prapriety that delay for an indefinite period would make the 
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performance, of the contract, impessible within the specified time 
and this would seriously- affect the object and: purpose -of the 
venture. But when. there. is no time limit: whatsoevr in. tlie 
contract,.nor.even an understanding between- the: parties. on 
that point.and when during-the war. the parties eould. naturally 
anticipate restrictions of various kinds which would: make the 
carrying; on of. these operations, more, tardy and: difficult..than 
in times of peace, we do not think that the order. of requisition 
affected the: fundamental basis upon which: the: NM ‘rested. 


or struck at the, roots of the adventure. 


RS m - 


5 " The l feared Tüdges ‘of: the High Gourt in deciding the.« case 
against the plaintiff relied entirely on the time factor. It is true 


-r 


that; the-parties could not;contemplate an absolutely unlimited 

iod -of. time to fulfil their, contract., They. might certainlv 
have in mind' a- period of time which, was ‘reasonable having-re- 
gard to the nature and magnitude ‘of-the, work.to be done as well 
as the. conditions of wan preva ailing- at that,time.; Das Gupta» J., 
who delivered the judgment of. the High, Court, says-first of all 
that the company had in contemplation a period.'of time nog 
much exceeding 2 or 3 years:as'the time for performance of the 
contract; : the purchaser also: had the same period of time in con- 
templation. ‘The learned Judge records his findirfg on the point 


in the following vo 


r -`~ 


L4 
ee S M - z - - - t €. f "a a c 
P » = S00 fte 


xod IM: conclusion on a Conddera t6. of the surrounding 
E Ka A A of the contract is that the parties conterfiplate 
. that«the- roads and drains would be -constructed and: the 
ena yang would d De completed. in the not. distant future." 
A gm CEN mu Uo oe Su M e TES 


ER 


- * - - - - r >» 
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^: This finding is inconclusive and goes contrary to what- has 
been held by, the District Judge who.-was,-undoubtedly . the: last 


- 


court iof facts. In, our opinion, having. regard -to' thesnature, 


and: terms.of the. -contract,: the actual existence.of war conditions 
atthe time, when it was entered into, the extent of, the work. 
involved. in the, development-scheme and last though not ‘the 
least; the, total absence: of ‘any definite. parod or time agreed. aJ 
cannot, de said “that the requisition vitally: dücced the. contract 
or made its- performance impossible. .- +125 e, tu 


A 


r” 


4. 
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den ( ' . 
Mr. Gupfa, who appeared for the respondent company put Crvir. 
forward an alternative argument that éven if the performance of p^ 


the contract was not made impossible, it certainly became illegal T 
as a result of the requisition order and consequently the contract Satya Brata 
*became void under section 56 of the Indian Contract Act as Ghosh 
soon as the requisition order was made. In support of his con- ds 
tenfion the learned counsel placed reliance upon certain pro- ,“venecum 
"P po PTO- Bangur & Co. 


* visions of the Defence of India Rules and also upon illustration OM 

(d) to section 56 of the, Contract Act. All that the Defence Re- B. K. 
gulations show is that the violation of a requisition order could Mukherjea, J. 
be punished as a criminal offence. But no matter in whichever 
way the requisition order could be enforced, in substance it 
did nothing else but impose a prohibition on the use of the 
land during the period that it remained in force. The effect of 
such prohibition on the performance of the contract, we have 
discussed above, and we do not think that the mere fact that the 
requisition order was capable of being enforced by a criminal 
sanction made any difference in this respect. In any view this 
question was not raised in any of the courts below and has not 
been indicated even in the respondents' statement of the case. 
We do not think that it would be proper to allow this question 
to be raised for the first time before us, as it requires considera- 
tion of the different provisions of the Defence of India Act and 
also of the "implication of illustration (d) appended to section 
56 of the Contract Act. In our opinion, the events which hàve 
happened here cannot be said to have made the performance 
of the contract impossible and the contract has not been frus- 
trated jat all. The result is that the appeal is allowed, the 
judgment and decree of the High Court of Calcutta are set aside 
and those, of courts below restored. The plaintiff will have 
his costs in all the courts. 


S. C. Banerjee: Agent for the Appellant. | 


R. R. Biswas: Agent for the Respondent No. 1. 


S.G.P, Appeal allowed with costs. 
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L. A. SAUNDERS alias SONDERS, ` | 
U P 


LAND CORPORATION OF BENGAL LTD.* 


Ejectment Suit—Suut for cjectment after statutory notice to quit——Rent 
accepted after institution of suit and the suit dismissed. far non- 
prosecution—A fresh notice and a fresh suit for ejeclment-—Whethe 
‘dismissal of the earlier suit bars the latter suit. ` < ° 

* 


Notice—Section 106 of the Transfer of Pioperty Act—Purpose of occupation 
-—' Residential and manufacturing purposes’? a mixed and multiple 
pur pose-—Fifteen days’ notice sufficient to determine ‘such tenancy @ 
Order 9 Rule g of the Civil Procedure Code bars a subsequent suit on 

the ' same cause of action." Identity of the cause of action is the test 

and, unless that is established, thc bar of this rule will not apply. | 


An earlier notice to’ quit would undoubtedly be an essential part of the 


cause of action of the earlier suit and: in the same way a subsequent notice 
would be an essential part of the- cause of action for a subsequent suit foi 
cjecunent. These two notices are obviously not the same and so the cause 
of action in the two suits would be different. The evidence®fo. these two 
purposes would be different and the same evidence would not necessarily 


prove the two notices and/or their service. It must therefore be held that 


causes of action of the two suits are different and not the same and, accord- 
ingly, Order 9, Rule 9 of the Code of Civil Piocedure cannot: apply to bar 
the fesh suit i ° 

Section 106 of the Transfer of Propeity Act prescribes “sin months’ 
notice '' in cases of tenancies for “ manufactuiing o1 agricultural puiposes " 
and ‘‘ fifteen days’ notice" in all other cases. But * residential and 
manufacturing purposes '" arc not “ manufacturing purposes ' within the 
meaning of the above section and these '' mixed and multiple " purposes 
would take it outside the earlicr clause and bring it within the later resi- 
duary clause “‘ for any other puipose." 


Appeal by the Defendant tenant. 

' Appeal from Appellate Decree No. 758 of 1953 agaimst the decree of 
Sri C. C. Chakrabarti, Subordinate Judge, 1st Court of Zillah s4-Pargghas, 
at Alipore in Title Appeal No. 284 of 1953 dated gist of January, 1958 
affirming the decree of Sri P. K. Chanda, Munsf :st Additional Court 


Scaldah, dated the 15th .March, 1953 
. . . € 
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_ Suit for ejectment, on grounds ‘of PU and rebuilding 
purposes, 


a Thé. material facts. will appear "iat the bb 

| 2 Ajit Kumar Dutla-and P. C. Ghosh tor the Appellant. 
A.C. Mukherjee and P. C. Basu for the Respondents. 
The judgment of the Court was as follows: — :. 


P.N. "Mookerjée, J.:—1n April, 1997, the appellant Mrs. 
L. A. Saunders entered into occupation of the disputed premises 
Nó. 8, Canal Street, Calcutta, as a tenant under the respondent's 
predecessor. "There was no written document creating or 
evidencing the lease but the rental was Rs. 101/4/- per month 
dnd was payable monthly according to the English calender. 


. On 15th September, 1944, the respondent Company (M/s. 
Land Corporation of Bengal Ltd.) purchased the suit premises 
| and the appellant's tenancy continued under them. In Decem- 
ber, 1949, the respondent company served upon the appellant a 
full -r5 days’ notice to quit requiring her to vacaté the ‘suit 
premises on the expiry of tlie said month and, on 6th February, 
1950, the present suit was instituted for her eviction. In the 
plairit there was an allegation inter alia ‘that the plaintiff com- 
pany required the suit premises bonafide for building and re- 
building purposes. That was also the allegation in the notice 
to quit and the bar of the Rent Control law against eviction 
was sought’ to'be -avoided on that ground. 


Crvu.. 





1954. 
vege 


L. A. Saunders 
v. 

Land Corporation 

of Bengal Ltd, 


April, 28. 


The suit was resisted on various pleas but, tor- -my present 


purpose, it 1s necessary to mention only four defences, namely 
(i) that. the suit was barred by reason of the dismissal of a pre- 

vious suit for ejectment (ii) that the 15 days’ notice to quit was 
illegal, invalid and insufficient as, under the, law, a six; months' 
notice -was necessary to terminate the suit tenancy (iii), that the 
plaintiff's case of bonafide requirement for, building, and rebuild. 

“ing purposes was untrue, and (iv) that the suit tenancy was 
govesned by? the Calcutta Thika Tenancy, Act.and | the defendant 
was protected by the said statute from eviction. 

« The. learned Munsif overruled all the defences and decreed 
the plaintiff’s suit. On appeal that decision was affirmed by the 
learned Sukordinate Judge: ' Hence, the present Second Appeal, 
by the tenant defendant. gS x 
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In support of the appeal, Mr. Dutta urged the tour deténces, 

to which a specific reference has been made above. The Qast, two 
defences, however, may be disposed of without much: discussione 
and, accordingly, for the sake of convenience, | take up the 

points in the reverse order. l " js 

The Janda tenancy admittedly included a residential 
building in the suit premises which formed part of the property 
let out to her. Clearly, therefore; the Calcutta’ Thika Tenancy 
Act can’ have. no application :to this case which falls’ to "be 
governed: ;by. the Rent Control Law. The deferice under the 
Calcutta Thika Tenancy Act and the defendant’s claim of pro- 
tection’ thereunder must, therefore, -be overvuled, = n 
; Per £d , 9 a 

"The question « of bondidé requirement also need not detain 

us long. Both the courts below have concurrently found that. 
the plaintiff's case that they require the. suit premises bonafide . 
for building and rebuilding purposes has been sufficiently proved. 

Ón the- materials before me I have little hesitation in acceptin 
tlie said finding. The Bench decision ,of this Court in the 
case of Bhulan Singh & ors. v. Ganendra Kumar Chowdhury 
(1), ‘lays down the guiding principles in such mtters and those 
principles fully support the plaintiff's. case. 

CI take üp now the defence plea of bar, based on the -dis 

missal of the previous suit. The relevant facts are not KNA A 


‘and they appear as follows: 


: In March 1949; the plaintiff served upon the defendant 
a notice to quit requiring- her to vacate the suit premises ' 
on thé' expiry of that month. There also the plaintiff's 
. allegation was that they (the Company) required the said 
‘premises for building and rebuilding purposes. The de- 
= fendant, ‘however, did not leave as required by the said 
notice and so a suit for ejectment was instituted. That suit 
"was eventually dismissed for default on “21st , November, 
' 1949. Thereafter, the present noticé toaquit was served in 
December, 1949 'terminating the defendant's tenasicy with 
.. the end.of that morith and the present suit was Noe od ‘one 
T "6th February, 1950. 
'"  ' In this suit the plaintiff’ $ allegation is that the éarlier 
(1) (1949 54 C.W.N. g66. 


4. 
* 


| 
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suit for ent was allowed to be dismissed for detault or 
non-prosecution as, after the previous notice to quit, rents 
» ads been aecepted by them from the defendant and they 
felt that, as a consequence, the said notice had been waived. 
On the alsove state of facts, the appellant contends that the 
present suit is barred under Order, 23 Rule 1(3).and Order .9 
Rule g of the Code of Civil Procedure. I ought to mention here 
that this latter provision was not mentioned either in the written 
statement or in the grounds of appeal to this court although 
reference was made to Order 23 Rule 1(3) of the Code. In the 
lówer appellate Court this plea in bar was not pressed at all. 
The omission, however, of this plea before the lower appellate 
Court or on reference to Order g Rule g in the written statement 


* orjn the ground of appeal in this Court is not, in my opinion, 


fatal to this point of law when no new facts necessary for its con- 
sideration. I bave, therefore, allowed Mr. Dutt full opportunity 
to argue this point but, to my mind, it is of little assistance to 
his client in the ultimate analysis. 

It is quite obvious that Order 23 Rule 1(3) of the Code has 


* obviously no manner of application to the facts, stated above. 


The earlier suit was not withdrawn but was dismissed may be, it 
was allowed to be dismissed for default or non-prosecution. It 
was clearly a dismissal under Order g Rule 8 of the Code and 
it is impossible to treat it as a withdrawal under Order 23 Rule 
1(3) This is sufficient to reject the appellant's argument so far 


e as it is based on Order 23 Rule 1(3) of the Code. 


6 . 


e 


Aseto Order 9 Rule 9 of the Code, the position is a little 
different but the ultimate result is the same. ` That rule bars 
a subsequent suit on the "same cause of action." Identity of 
: the cause of action is the test and, unless that is established, the 
“bar of this rule will not apply. Joged by this test, the appell- 
ant's contention must fail. 

The words “ cause of action " in Gida 9 Rule g of the Code 


~ refer “ entirely to the ground set forth in the plaint as the cause 


_of action or, in other words, to the media upon which the plain- 

aiff askf the court to arrive at a conclusion in his favour" vide 

Mussummat Chand Kour v. Partab Singh.& ors. (1), which 

was "a case under the corresponding . Section . 408 of the 

Old Code. "The phrase; "cause of. action" thas also 

been recently considered by the Jugicial Committee in 
a)” (1888) L.R.*15 LA. 156; 
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relation to another provision, viz. Order 2 Rule 2 of the Code 
where also: it occurs: and. their lordships:háve adopted the mean- 
ing." (principle)".set out above, -for the purpose ol fhe saide 
rule too, vide! Mohammad Khalil Khan & ors. v. Mahbub Ali 
Mia & ors.-(1).- The classic jadicial definition’ of'the phrase as 
meaning "every fáct which it would bé necessary for the plain-, 
tiff io: prove if ‘traversed in order to support his right to thé 
judgment" and as including " every fact which it would be 
necessáry:tó- prove if traversed in order to enable the plaintiff 
to maintain his action “in the leading English case of Cooke v. 
Gill (2),'and Read v: Brown (3), was accepted as the guide and 
various decisions of the Board .were considéred--and examined 
in the-light thereof. It is worth noting that the decisions so 
considered included cases under Order 2 Rule 2 and Ordew'g 
Rule g of the Code of 1908 and/or the corresponding section or 
sections of the old Code or Ccdes and the discussion was quite’ 
general and was not confined to any particular provision. ' It is 
true that in Mohammad Kkalitl’s case .(1), their ‘Lordships 
referred. to Mossamat Chand  Kour's case (4), as a case 
under section 43 of the Act of -1882 corresponding to 
Order 2-Rule 2'of the presert Code, although it was a case 
under 'S&ctión , 108 ‘of the old Act corresponding togthe present 
Order g. Rule g, but that was; an obvious slip and did not in 
any way affect or “detract from the generality of the ‘meaning’ 
of the phrasé'^. cause faction " as laid down’ by their Lordships. 
It seems to me that this decision of the Judicial Committee is 
sufficient duthority for the view that the phrase “the samé cause 
of action " has the same meaning in either of the said two ‘pto- 
visions. - The cause of action must, of course, be “ the’ édusé of 
action which gives occasion for'and forms the ‘foundation’ ot 
the suit “but includes the whole of that right and its intringe: 


ment, in the light of the allegations in the plaints: The same : 


cause of action would obviously imiply identity of the cause of 
action’ the right and its infringement as a- whole and, although 


in considering this question, the Courts will look to the subs- : 
"tance of the matter any difference as to any essential part "would e 
' be fatal to' the proof of this identity: Or this question of: ae 
Ki tity of the cause of action or “the -same caüse of action 


+ 


G) (1948) L.R: 75 LA.^f21 (148-2; [94g] AIR. c) 78 (86): 
(2) (873) L.R. 8 C.P C. 107. 
(3 (888) 22 QB.D 128. “4 (1888) LS RU 15 LA. i56." ° 
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useful and convenient test not necessarily : cofichusive but cer- 


tainly workable—was also laid down by their Lordships, viz. 
whether the same evidence would support. the claim in both 
tke suits.* T ° 


Tested. by the above “ rinciples " the appellant’s. plea ot-bar . 
P p Pre » Land Corporation 


under,Order 9 "Rule 9 of the Code must inevitably fail. -The 
March notice to quit would undoubtedly be an essential, part 
of the cause of action of the earlier ejectment suit and in the. 
same way the “ December ” notice would, be an essential part. ot 
the cause of action, for the later, that is the present,.suit for 
ejectment. ‘These two notices are obviously not the same and 
sO the cause ot. action in the two suits would be different. 
Clearly also the same evidence would not have supported the 
plain s case in the two suits. To succeed in the earlier. suit, 
the phintiff had certainly to lead evidence to prove the.sufficiency 
and validity of the March notice and due service thereof. To 
succeed in the present suit, he has to establish those elements in 
regard, to the December notice. The evidence for these, two 
purposes would plainly be different and the same evidence would 
not necessarily prove the two notices and or their service. I, 
hdid, therefore, that. causes of action of the two suits are difler- 
ent and not the same and, accordingly, Order 9 Rule 9 of the 
Code cannot apply to bar the present suit. — 

The matter may also, be looked at from a slightly different 
point of view. The December notice to quit on its express terms 
vide the words " I hereby give you notice to quit on its express 
tesms (vide the words,” hereby give you notice to quit and vacate 
on expiry of the month of December 1949 the undermentioned 
property which you hold under my client aforesaid as a monthly 
tenant at will” occurring in the said notice) was a clear recog- 
nition of the continuance of the defendant’s tenancy upto De- 
cember 1949. This tenancy had to. be terminated before the 
present suit for ejectment could be filed; otherwise, there would 


"be no cause of action for this, suit. This termination was effect- 


ed by the “December” notice to quit which completed—though 
it may not have wholly constituted the cause of action for the 
present suit. * Essentially, therefore, it is a new, cause of action to 
which Order 9 Rule g.of the Code can, have no possible appli- 
cation. 

, In the above view. of the matter I reject. the appellànt's 
argument, based on Oyder.23 Rule. 1(8) and Order 9 -Rule 9: 
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m" 
of: the: Code- of Civil Proceduge. `` | 
-+ The 'Sufficiericy - and validity of the notice to quit Dow. re- 


mains tò be examined. -There is no dispute qiat a full 15 days' 


4.9 


L. A: Saunders notice to quit was: properly served but the point has: been raisdti 


NW 


Land "Corporation 


“of Berigal- ‘Ltd: 


x B... NI 
Mookerjee, J. 


that-a “six months ” ‘notice " was necessary tq d ermine the 


defendant's tenancy. "This argument is based on sectidn 106' 


the ‘Fraiisfer of Property Act which prescribes “ six months’ 
notice-” ‘iin cases of tenancies for ' ‘ manufacturing or agriculturdl 


purpóses ” and ‘ “fifteen days’ notice” in all other cases. The 


appellant contends An the tenancy in suit was for “ manu- 
si purposes ' ' within the meaning of the said section. 


The, £espó t, on che other hand; seeks to bring it within. the 
Words "a 1 lease. of innmoveable property for any other purpose” 
as ‘used: in the statute: A e 


"An the written statbinent. the allegation was that. thé suit 
tenancy- was taken for "residential and workshop purposes." 


That: was repeated in the’ appellant's evidence which has been 


multiple purposes ` 


A 


áccepted: by the two Courts below. The tèrm, “ workshop pur- 
poses” = has. Been- elaborated by the appellant in her evidence as 
meaning : " purposes of her electroplating business" which, 
according to her, included also plating of new articles. All 
this may be accépted: but, even thén, in my opinion, the 
appellant cannot succeed. 

; “Conceding that “ electroplating " would be “ manutacture ” 
for ‘the purpose of section 106 of the Transfer of Property Act, 
the appellant's tenancy would, on her own case and evidence 
be for “ residential and manufacturing purposes " as flistinguish- 
ed. from ! ‘ manufacturing purposes" and these “mixed and 
" would take it, outside tlie earlier clause and 
bring it within the ‘later residuary ` clause “ for any other pur- 
pose.” "That is the effect, of the decision of this Court in the 
case of Sati Prasanna Mukherjee & ors. v. . Md. Fazal (1), which 
Was. affirmed on appeal by. the appellate Bénch in Muhammad 
Fazal’ v. Sati! ‘Prasafina Mukherjee and” others ` (8), where 
Banérjee, J. ‘delivering the’ judgment ‘of the Court, ‘observed 
inter alia that * where * it cannot be said that the ‘purpose 
of the - lease was solely ‘either for _agticultural or. manu- 


facturing purpose, it’ would come within the second” category, 


(1), (1950) 86, C.L. T. 12, 
(2) "Original Side Appeal from ‘Original Decree No.’ 5e of 1950, de- 


[ided by Chief Justice Harries and Mr. Justice- ‘Banerjee an ETS ge 


| 


\ 


fa 


* 
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viz. "a lease ho any other purposes.” This "Bench decision is 


binding upon me, sitting ‘singly, and, upon ‘its authority, I must 
overrule the appellant's contention. 


E X. get over this difficulty: Mr. Dutt sought to reply on the 


Civn.. 


tr — 


1954. 


boss. dus 


L. A. Saunders 


v. 


theory of primary purpose and he pointed out that, although Land Corporation 


the Aappellant’s tenancy was prima facie for “residential and 
anu etang purposes," it was primarily for “ manufacturing 
"purposes" and hence, for the purpose of section 106 of the 
"Transfer of Property Act, it must be held to have been tor 
manufacturing purposes." On this argument, it is enough to 
say that no such case was made either in pleading or at the trial 
aud there is not the slightest evidence nor a suggestion even in 
the papers before me in support of Mr. Dütt's contention. I 
eacegidingly, reject also this plea of the appellant.‘ 

I have discussed above all the points, urged in support ol 
the appeal and, in my view, none of them can be accepted 
This appeal, must, therefore, fail and it has to be dismissed 
although, in the circumstances of this case, I feel that such dis- 


. missal should be made subject to the granting of some time to 


ethe appellant to vacate the suit premises. ‘The appellant has 
undoubtedly spent a fairly large amount for her electroplating 
business which is carried on in the said. premises. She has also 
erected certain sheds and installed heavy machineries ‘at con- 
siderable cost. The result of „this litigation was uncertain, 
the rights of the parties, involved in the issues in the present 
guit. were not very clear. In such circumstances, it is only 
‘proper that the appellant should have sufficient time to remove 
her said: business shed and machineries from the disputed pre- 
mises. At the same time, however it must. be borne in mind 
that the respondent company requires the suit premises bonafide 
for "building and rebuilding." Taking everything into con- 
sideration, I am inclined to grant the defendant four months 
time to vacate thè suit premises. 

I accordingly, dismiss this appeal subject to this that the 
defendant appellant will have time till the end of August, 1954 
to,vacate the suit premises and during this period the respondent 
company will not be entitled to execute this decree for eject- 
ment. * 

I further direct that the parties will bear their own costs 
in this Court. ' . 

Ss..P, E ` Appeal dismissed, , 


of Penga | Ltd 
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BASANTA KUMAR SEN ` : 
vU. 


GOUR HARI DEY.* 


Transfer of Propeity. Act—Second part of Section. 44— Tank and garden, 
whether can be deemed to be a part of the “ dwelling house "—After 
partition, integrity’ of family residence broken and the tank and garden 
no longer remain a part of the “ dwelling house ’’—Stranger-purchaser’s 
right of use and possession. 


A “house” or a “dwelling house!" may mean a building or a Mut 
or even something which is substantially useable for human residence. But 
a garden or open land and/or a tank cannot by:themselves, that is apart 
from or depan centi) of any hut or structure, reasonably constitute a 
'" house " or a-* dwelling house." They or any of them along with a 
'" house ” or a '' dwelling house " proper taking these. terms in their widest 
possible connotation, may come within that description but once they are 
dissociated from this last quoted physical component, they do not retain 
their original character and, considered separately or apart from the “house” 
or " dwelling house’’ proper, they are no longer a '' dwelling house ” 


either on theory of convenience or physical affinity or appurtenance or on , 


theory of physical integrity or parts or components. There the affinity or 
integrity is so completely broken that their legal character utterly changes 
and their legal incidents become material different. 


Appeal by the Plaintiffs. a 

Suit under Section 44 of the Transfer of the Property Act 
for a permanent injunction to restrain the defendants from 
taking possession of a certain share in the garden and a tank.- 


The material facts will appear from the judgment. 


Hari Prasanna Mukherjee ane P. K. Chatterjee for the 


Appellants. 
Lala Hemanta Kumar and S. K. banerjee for the Reg 


pondents. 4 
® 
* Appeal from Appellate Deciee No 254 of 1949 against the decree of 
Sri N Chowdhury, Sub-Judge of Zillah Birbhum at Suri in Title Appeal 
No. 170 of 1947 dated the isth of December 1948 affirming the deqee of 
Sri R* Biswas, Munsif of Dubrajpur, dated the 6th of October. 1947. 
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The judgment of the Court was as follows : — E | Civi. 
P. N. Mookerjee, J.:— This appeal raises an interesting bul 


questign unde; the second part of section 44 of the E MERITO Of Basanta Kumar 


Property Act. ' Sen 
š i v. 
. , Gour Han 
Dey 


The following facts are no longer in dispute: T 
‘2 March, 
One Jaga Mohan Sen was the owner of a fairly big dwelling 
house (now recorded in C.S. Dags Nos. 1195 and 1054) to which 
‘appertained the disputed garden (C.S. Dag No. 1052) and tank 
(C.S. Dag No. 1053), Jaga Mohan left two sons, Brojendra and 
Chandra Bhusan who acquired, on his death, all his properties 
ly inheritance. In course of time the joint properties, so 
obtained by the said two brothers Brojendra and Chandra 
Bhusan, were partitioned through Court and that partition, so 
far as it is relevant for our purpose, exclusively allotted the 
building in C.S. Dag No. 1195 to Brojendra and made a similar 
allotment in favour of Chandra Bhusan in respect of the house 
in C.S. Plot No. 1054, and the tank and the garden (C.S. Plots 
Nos. 1033 and 1052) were kept joint between the two brothers 
with a declaration of title to the extent of a moity share in 
favour of each brother subject inter alia to certain reservations, 
namely, that “ Brojendra will use the old pucca ghat of the tank 
while Chandra Bhusan will make a new ghat for going to the 
tank and that Brojendra shall not go to the tank through the 
house of Chandra Bhusan.” Brojendra and Chandra Bhusan 
are both dead. The plaintiff is the son of Chandra Bhusan and 
the proforma defendants represent Brojendra's branch of whom 
the principal defendants' vendor Padma Sundari is the widow of 
Durgapada who was one of Brojendra's four sons. Admittedly, 
Padma Sundari got by inheritance through her deceased husband 
a two-annas share of the disputed tank and garden and admitted- 
ly also she sold this two-annas share to the contesting defendants 
Nos. 1 to $ by a kobala dated 2nd Chaitra, 1353 B.S. correspond- 
sing to “16th March, 1947. As these strangers purchasers were 
making preparation for taking possession of the said two annas 
sharé of the disputed tank and garden, the plaintiff brought the 
present suit "under section 44 of the Transfer of Property Act” 
for a permanent injunction to restrain them from so doing. 
e * g j 


II. 


P. N. 


Mookerjee, J. : 
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The suit wasecontested by thé purchasers defendants and 
their main defence was (i) that section 44 of the Transfer of 


"Property Act was available only as'a defence and no suit could 


be brought to restrain the stranger purchasers dnd that,’ accord. 


ingly, the present suit was not maintainable in law and (ii) that, 
in any event, the disputed properties, viz. the tank and» the 
garden were not within the mischief of the section as they could, 
not be held to be "dwelling house" within the. meaning of 
that section. 


Dl 


' The first defence was overruled by the learned Munsif and 


‘it was not pressed thereafter, I may" note, however, that. on this 


< 


question of maintainability of the suit, the opinion in this 


, Court is not uniform [vide Lal Behari Samanta & ors. v. Gourhari 


Dawn (1), and Jogendra Nath Mondal & ors. v. Adhar Chandra 
Mondal (2). For my present purpose, it is unnecessary to pursue 
this matter further as, in my opinion, the plaintiff's suit fails 


‘on the merits. I accordingly reserve my opinion. on (HS im- 


portant rouge technical, question of law. 


` The second defence, however, succeeded in both the Courts 
below and the plaintiff's suit’ was dismissed: Accordingly, the 
plaintiff has preferred this second Appeal | ] é 


The Courts below have held that, on the facts, stated above 
the disputed tank and garden cannot constitute a “ dwelling 
house "—or part of a`“ dwelling house "—belonging tosan un- 
divided family and that, accordingly, the suit cannot Succeed. 
According to the learned Munsif, “the family is divided" and 
"the dwelling houses are divided" and “the plaintiff and the 
proforma defendants are not members of an undivided family, 
nor do’ they live in one dwelling ‘house, but in separate ‘and 
distinct dwelling houses." These findings have, been generally 
accepted by the learned Subordinate Judge, the pu Pornon 
of whose judgment | is as DNO: —' 


" Undoubtedly before the partition iis tank and thé 
garden could be deemed as part of the dwelling hoyse of 
Brojendra Sen and Chandra Sen. But by the partition 


(1) (1950) 54 C. W.N. giz. 
(2)- (1950) 55 C W.-M. 289. 
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j 
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decree, the integrity of the family residence has been broken 
and the family has been divided gua the dwelling house. 

Accordingly I hold that the tank and the-garden have lost 

their characyer as part of the old dwelling house." 

It has been argued before me by the learned Advocate for 
the appellant that Courts below have placed too narrow a 
construction on the expression “dwelling house,” as used in 
section 44 of the Transfer of Property Act or as understood in 
the relevant Hindu Law, and he has argued, in substance, that 
once a ‘dwelling house’ always a ‘dwelling house '—no matter 
that the ‘dwelling house’ strictly or properly is called, to which 
the disputed property, not itself comprising any structure once 
appertained, has been partitioned and has ceased to be a joint 
eproperty or has even ceased to exist. In dealing with this 
argument, I must make it clear that I am concerned in this 
Appeal only with the rights of the plaintifi—appellant as against 
the defendants respondents and I shall be making no pro- 
nouhcement on the rights of the proforma defendants as against 
the principal defendants which do not arise for consideration 
dh these proceedings and for which naturally the necessary 


1954. 
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Basanta Kumar 
Sen 


3 v, 
Gour Hari 


Mairie 


P. N. 
Mookerjee. J. - 


materials are not before me. Nothing in this judgment will . 


affect the legal rights, if any, of the proforma defendants as 
against the principal defendants. 


On the question of the plaintiffs rights, I am unable to 
hold that the Courts below have gone wrong and, accordingly, I 
feel bound to affirm their decision. 

Broadly speaking, so far as the plaintiff. is concerned, the 
true legal position has been correctly summed . up. and. set out 
in the extract, quoted above from the judgment of the learned 
Subordinate Judge. The plaintiff's claim has been very fully 
and fairly dealt with by the two courts below and I have little 
doubt that the substance of this decision is wholly in accord 
with the relevant principles of law. 


e There is no disputed tank and the garden lay contiguous , 


to the common zhcestral dwelling residence or dwelling house 
. proper 5£ the Sen family. "There is also no dispute that along 
with the said common ancestral residence, the disputed tank 
and garden constituted the “ dwelling houses’ of the undivided 
. 3:5 f 
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family of the Sens as appurtenances of the said common 
residence or as parts thereof whether on the theory of cortvenient 
enjoyment or on the theory of physical integrity, that is as 
components of the same physical unit. The partitions however, 
brought about a vital change. The actual dwelling house or 
the dwelling house proper—and, indeed, all the structures,— 
were divided between the two branches of the Sen family,—tbe 
plaintiff and the proforma defendants, —by metes and bounds 
and nothing that remained joint or undivided could even re- 
motely.be called a house or a dwelling house. The disputed 
tank and garden were no doubt kept joint between the parties, 
but neither of them by itself, that is, independently, or along 
with the other, would be a house—not to speak of a dwelling 
house—even -in the widest possible sense of that term. A 
“house " or a " dwelling house” may mean a building or f hut 
or even something which is substantially useable for human 
residence—Vide Boto Krishna Ghose v. Akshoy Kumar (1), vide 
also Dulal Chandra Chatterjee v. Gosthabehari Mitra (2), but 
a garden or open land and or a tank cannot by themselves that 
is, apart from or independently of any hut or structure, reasqn- 
ably constitute a “house” or a "dwelling house." They dr 
either of them along with a "house" or a "dwelling house " 
proper taking these terms in their widest possible connotation, 
as indicated above, may no doubt come within that description 
but once they are dissociated from this last quoted physical 
component, they do not retain their original character and, 
considered separately or apart from the “house” ore" dwelli 
house" proper, they are no longer a "dwelling hodse" either 
on the theory of convenience or physical affinity or appurtenance 
or on the theory of physical integrity or parts or components. 
There the affinity or integrity is so completely broken that their 
legal character utterly changes and their legal incidents become 
materially different. 4 fortiori also if there is no dwelling house, 
the question of the dwelling house of an undivided family does 


not arise. True, the undivided character of the family will ‘have. 


to be judged qua the dwelling house—vide Boto Krishna. Ghose 


' v. Akshoy Kumar Ghosh and others (1), but in the "absence of 


this latter element, namely, the dwelling house, that enquiry 
becomes wholly redundant or irrelevant. 


(1) (1946) 50 C-W.N. 450, on appeal (1949) 54 C. W.N. 660. 
(3) (1952) 56 C.W.N.' 681. 
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In. course of argument, Mr. Mukherjee drew my attention Civit, 
particularly to the decision of the Patna High Court in the case ids 
o$ Sheodhar Prasdü Singh & ors. v. Kishun Prasad Singh & ors. cot 
(1). ‘That case which appears to be rather an extreme one may, Basanta Kumar 
possibly, at first sight, and prima facie, lend some apparent Sen 
l support to the appellants contention, but I am unable to accept d 


it as any real authority in the plaintiffs favour. There was at ge 
least a Siroghar there to bring the entire disputed property nd 

, X within the possible range of the wider connotation of “ dwelling P. N. 
house" and the decision may be justified on that ground. Mookerjec, ] 

find also some reference in that judgment to “ portions of house 

left" (Vide p. 5(2) of the Report) which apparently indicates 

the existence of other structures. I do not think, therefore, 

thatthe case cited really touches the question, now before me, 

or materially aids the appellant. 


Mr. Mukherjee also cited the cases of Nil Kamal Bhatta- . 
chayjee and any. v. Kamakshya Chandra Bhattacharjee and 
ors. (2), Latifannessa Bibi v. Abdul Rahaman (8), Boto Krishna 
Ghose v. Akshoy Kumar Ghose (4), and Sumitra v. Dhannu (5). 
But in all these cases, there was admittedly a “ dwelling house " 
proper, and the disputed properties were held to appertain to 
the same and thus to come within the term “dwelling house," 
as used in section 44 of the Transfer of Property Act or in 
section 4 of the Partition Act. None of the cases cited is there- 
fre, ary authority in the appellant’s favour. 

* 


I am not also impressed by Mr. Mukherjee's argument based 
on the spirit of the relevant statutory provision, namely, section 
44 of the Transfer of Property Act. To hold that the disputed 
tank and or garden constitute a " dwelling house" would be 
imagining things which even the boldest legal fiction would not 
permit. I am not prepared to carry the spirit of the section to 
that extreme and I have little hesitation in rejecting Mr. 
Mukherjee’s argument. 

e 


(1) 11941] ALR. Pat. 4. 

° (2) [1938] A.I.R. Calc. 589. = 
(3) [1934] A.L.R. Calc. 202. 

« (4) (1949) 54 C. W.B. 660. 
(5) [1949] IL.R. Nag. 370 
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I ought to mention also that, although during disoussion, 
Mr. Mukherjee threw out a broad hint that it,was jus, possible 


that there was some rule or principle of Hindu Law whi 


would support his client's claim, his optimisme remained un- 


` rewarded and his search proved unavailing and failed to discover 


anything which would be of the least service to his client 
The contention of the appellant is of an extreme character. It 
receives no support from the written or the unwritten law ot 
the land and there is nothing behind it in the shape of authority 
or precedent. It has also little merit in the facts and circurhs- 
taüces of this case. In this state of things, I am reluctant to 
accept it or to give effec to it in any shape of form. 

S "EE 


4 
e 


«e 


| 


In the above vicw oí the matter, which seems to me to : 


be the only proper view of the relevant law on the subject and 
which, I am respectfully add, reccives also considerable support 
from tHe observations of this Court in the latest Bench decision 
in Dulal Chandra Chatterjee v. Gosthabehari Mitra (1), cited 
abóve, I am inclined to hold that the second part of section, 
44 of the Transfer of Property Act is of no assistance,to the 
plaintiff and, accordingly, his suit must be held to have been 
rightly dismissed by the two courts below. 


The appeal, therefore, fails and it is dismissed, but in the 


circumstances of this case, I direct that the parties will bear their, 
« [ Jj 


own costs in theis Court. : 


Leave to’ appeal. under clause 15 of the Letters Patent is 
askéd for and it is réfused. 


S.G.P. | Appeal dismissed. 


(1) (1953) 56 C.W.N. 681. E 
: e 
@ 
e : 
. | i dis: 4 
- e. 
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Code of. Civil Pr NANG EA ar, Rules 98 and EA NA of ejectment 
7 decree resisted by stranger—Stranger' s claim of. sub-tenancy negatived 
. by Court —Whether the stranger may still be a '' person "clauning in good 


faith to be in possession. on their own account "—Order 21, Rule 99 ot 


, the C.P.C, 
* whore the execution of an ejéctment decree was resisted by a stranger 
to the suit, and the decrec-holder filed an application for relief under Order 
21, Awe 97 of the Code of Civil Procedure: : 


And where ilum found that (is stranger's claim of sub-tenancy was not 
maintainable but at the same time the stranger.appeared to have been in 
possession since before the institution of the suit and carrying en -business at 


éhe site: x. 


, Held: That although the person offering resistance may not be held 
to'be a sub-tenagt, yet he is also not a person offering. resistance on behalf 
of or at the instigation of the judgment. debtor. . Moreover; his being in 
possession of and canying on business at the premises clearly suggest that he 
is a peison claiming in good faith to be in possession on his own account, 


jn thus ine should-be permitted to defeat the claim of the deciec-holder 


r 1eliêf nden “Order a1, Rule 99 of the Civil Procedure Code. 


4 


Application by Decree-holder under-Order 2, Rule 97. 


Resistance by the Respondent. to the execution of. Ei 
Decree. po d 


The material facts will appear from the judgment. 
Mihi) Kuma) Sarkar for the Petitioner. l 
. Manindia Nath Ghosh and Anil’ Kumar Seth for the 


Respondent. d , 
The judgment of the Court was as follows: 


* Civil Revision Case No. 3269 of 1953, pem che. order dated 1-9-53 
of the 6th Bench, Court of Small Cayses, .Calcuttà ip Suit No. 789 of 


e 
1953: E M d M i . 
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CIVIL. B. K. Guha, J.!—This is ‘an application under section. 115 


E of the Code of Civil Procedure by the plaintiff petitioner against 
c an order passed by a'$mall Causé Court Judge dh ist September 
Sudhamay Basu 19583, rejecting his application under Order 21, Rule 97 ot the 
NUM Code of Civil Procedure. The ‘subject’ matter of the dispute 
Raja Ram is a shop room at 201B, Harrison Road., The. present petitioner, | 
obtained a decree-for ejectment against à firm styled Messrs. 
May, ai. Raja Ram Ramsamaj Singh and when the decree was sought to 
be executed, there was resistance by opposite party No. 2 ? Messrs. 
Prokash Stores. Thereupon, the decree-holder filed an .appli- 
cation under Order 21, Rule 97 of the Code of Civil Procedure 
alleging that the obstruction was occasioned by the judgment- 
debtor. On the same day another application was filed by, 
Prokash Stores under Order 21, Rule 100, alleging that they 
were sub-tenants under the judgment-debtors. , Ihe application 
preferred by Messrs. Prokash Stores under Order 21, Rule 100 ot 
the Code of Givil Procedure has been rejected on the ground 
that it is not maintainable as there is no allegation that Messrs. 
Prokash Stores have been dispossessed. In so far as the appli- 
cation presented by the decree-holder, namely the present" 
petitioner, under Order a1, Rule 95 is concerned, the learned 
Judge has come to the conclusion that the decre@holder is not 
entitled to the benefit of Rule 98 of Order 21, inasmuch as the 
resistance in question was not occasioned by the judgment- 
debtor or by some other person at his instigation or on his 
behalf. As regards the finding of the learned Judge “that the? 
decree-holder cannot get any relief under Order 21, Rule 98 or : 
the Civil Procedure, no serious challenge has been directed by 
the learned Advocate for the petitioner. "What, however, he 
contends strongly is that the Court should have piven him relief 
under Order 21, Rule 99 of the Code of Civil Procedure. He 
argued that the resistance offered by Messrs. Prokash Stores 
cannot be said to be resistance occasioned by a person claiming 
in good faith to have a right to be.in possession of the property 
on their own'account or on account of some person ofher than 
the judgment debtors and, accordingly, the, decree-holder “is 
entitled to the benefit of Rule gg. In this connection fe has 
referred me to several cases. . One of these cases is the case of 
Ramaswami Nadar v. Shanmugha Malavarayan (1) in which 
relying upon two Bombay cases [Jafferji v. Miyadin {23} and 
* (1) [1928] ALR, Mad  gog. (2). [1922] A LR. Bom 273 
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HIGH COURT. 


_ 


Jairam Gadoui v. Nowroji Jamshedji (1)|,*it, was held that. 


" Order 21, Rule gg by its worditig implies that, when the Court 
is not'satisfied that the resistance ór obstruction was occasioned 
py a person claiming in good faith to be in possession of the 
property on his own account i.e., if it is not satisfied, e.g. with 
the claimant’s ‘good faith, or that he is in possession on his own 


871 


CIVIL. 


1954- 

p 
Sudhamay Basu 
y. 

Raja Ram 


account, the Court shall allow the application." I would con. ®#™#2™aj Singh 


cede that this construction of Order 21, Rule gg is correct. 


The next point for consideration is. whether Messrs. 
Prokash Stores can be said to be persons (other than the 
judgment-debtors) claiming in good faith to have a right to be 
in possession of the property on their own account or on 
account of some person other than the pudgment-debtors. In 
theiiew of the learned Judge," the evidence regarding a valid 
sub-tenancy in favour of Messrs. Prokash Stores by the firm 
Messrs. Raja Ram Ramsamaj Singh is not very ‘satisfactory. 
But nevertheless the fact remains that the room in question 
was in possession of Prokash Stores for some time past." The 
The Municipal Trade Licence would show that it (ie. Messrs. 
Prokash Stores) was in existence from December, 1952, that is, 
since before the filing of the ejectment suit. It has been further 
found that the sub-tenancy was not created by the judgment- 
debtors nor again did the superior landlords recognise it. 
According to the case of Messrs. Prokash Stores, the sub- 
tenancy was granted by one Nandalal Singh who according to 
fhem wasea partner of the judgment-debtor firm. But this story 
About Nafidalal being a partner does not appear to have been 
accepted by the lower court and the alleged sub-tenancy said 
to have been granted by Nandalal Singh has not been held to 
be valid. According to the tase of the judgment-debtors Nanda- 
lal was simply an employee of theirs and not a partner and this 
case seems to have found favour with the Judge. 


The question now is whether in the above circumstances 
Messrs. Prokash Stores can be permitted to defeat the claim of 
thé decree holderg for relief under Order 21, Rule 99. In my 
opinio ghe answer should be in the affirmative. The real ques- 


*tion is whether Messrs. Prokash Stores can be said to be persons 


e (1) 12932] AIR Bom. 449. 


—— 


B. K. Guha, J. 
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Givi. claiming in good faith to be in,possession on theif own account. 
n They were if possession’ since before the institution of the 
1 * 
354 ejécuhent suit. In the plaint also of that suit (here is mention | 
Say 


Sudtiamay Basu of transfer of the tenancy by the defendants, namely, Messrs." 
i b Raja Ram Ramsamaj Singh though the name of Messrs. 
Ramasamay Singh Prokash Stores was not mentioned: Even if Messrs. Prokash 
Stores be held to be trespassers, they can well claim to be in* 
B: K.  Gühá, J. possession On their own account.. They were not impleaded in 
the, ejectment suit [see in this connection Na:ayan Bera v. 
Jhàru Mandal of Baratola ()] The case of Sew Sankar 
Lal’ v. Bejoy Krishna Dutta (2)-is no direct authority 
fór thé proposition contended for on behalf of ‘the peti- 
tioher; it déàls with a converse case. The case of Radhika 
Mohan Shalia v. Gyan Chandra Shaha (3), is again of jo * 
assistance to thé petitioner. Messrs. Prokash Stores are in 
possession and their bonafide claim does not entitle the decree 
holder to relief under Order 21, Rule gg and, therefore, no 
questioir of equitable relief can arise. 


In these circumstances, therefore, I am of opinion that 4 
neithéy ‘under Order 21, Rule g8, nor under Rule gg is the 
decree-holder entitled to the relief prayed for by him. 


The Rule must accordingly be discharged. But in the 
circümstances no order is made as to costs. : 
, " -> 
S.G.P. l Rule discharged. N 


- 


(1) [1928] A.LR Calc. 793. 
(3) (19523) 57 C.W.N. 65. 


(3) (1910) 6 IC. 130. 
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Before Mr. Justice R. S. Bachawat. ; 
e e s A hee 
. NALINI RANJAN GUHA | Civi.. 
? v. . — 
l . | UNION OF INDIA.* 1953. 
His tayt 
July, 20 


Indian Contract Act, Sections 65 and 7o—What should be pleaded and 
proved.—Nolice unde) Section 80 of Crol Procedure Code—What 
constitutes part of cause of action. > a 

6 
A claim under section 65 of the Indian Contract Act involves mixed 
questions Of law and fact To substantiate a claim under that section the 
eplaintfl has to allege and piove that (a) theie was an agrcemént (b) the 
agréement is discovered to be void (c) an advantage was ieccived after 
such discovery. A claim under the section must be specially pleaded 


The antecedent request pursuent to which the work was donc forms 
no parit of the cause of action under section 7o of the Indian Contract 
Act. 


Where notice is a part of the cause of action, such part of the cause of 
‘action arises at the place where the notice is served 


Section 80 of the Code of Civil Procedure requires service of a notice 
in writing upon the defendant. The antecedent issue and posting of the 
notice are pieces of evidence necessary for proving the service of the notice 
but they aie no pait of the cause of action The cause of action arises 
in part at the place where the notice 1s served and not at the place where 
et is issued and posted. : - 


| / Suit by a Contractor for aan of Rs. 75,237 Ti. 

The material facts will appear from tlie judgment. 
R Choudhuri and S. K. Dutta for the Plaintiff. 
G. P. Kar for the Defendant. 


The judgment of the Court was as follows: — 


"n MED 
H.-S. Bachawat, J.!—This is a suit by a contractor against 
* the Union of India for the recovery of the sum of Rs. 75,287 /-. ii 
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e * Ogiginal Side Suit No. 4807 of 1950. 
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Under a contyact in writing the plaintiff e to execute 
for the Governdr General in Gouncil the work of construction 
of labour hutments for 1500 labourers at Gonodih under the 


Asansol Aviation Division. Ir course of constraction the plain-e 


tiff did various additional work. A part of the additional work 
was within the main contract. "The claim for this part of, the 


additional work has been stayed bv an order of this Court under. 


Section 34 of the Indian Contract Act. The rest of the additional 
work was beyond and distinct from the main contract. The 
claim for this part of the additional work has not been stayed 
and is the subject matter of this trial. 


Allegations of: fraud and misrepresentation made in para- 


graphs i1, and 12 of the plaint have been abandontd, The, 


following issues were raised: , 

l. What additional work beyond and distinct from 
the main contract was done by the plaintiff? Are the parti- 
culars of such work given in Annexure ‘A’ to the plaint 
correct? Ro a i 


2. What is the reasonable compensation for the said 
Work? | e 


3. Did the plaintiff not intend to do the said work 
gratuitiously? Did the defendant obtain and enjoy the 


benefit or advantage thereof? Is the defendant baung to: 


make compensation to the plaintiff therefor? . E 


4. Is the suit not maintainable in view of the pro: 
visions of section 175 of the Government of India Act? 


. - "1 » A 
5. Has this Court jurisdiction to try this suit? 


6. Is the suit barred by the law of limitation? 


4 


7. Is the notice dated 25th August 1950. a sufficiente 


and valid notice under section 80 of the Code of @ivil 
Procedure? . "uM aa 
8. Does the*plaint disclose any cause of action? 

ja ° "oc e @ 


\ 


| 


i 


j - - E e 
. 
e ; A 
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"| 9 To what relief if ay?’ 


è — Issfs Nos. $, 4, 5, 6, 7, 8 and. 9 only’ are being tried now. 
It is agreed that if the defendant succeeds on, these issues, issues 
. Nos. s and 2 will be referred for enquiry. 

It is admitted by the defendant that instructions for the 
work was given by the defendant and its duly accredited servants 
or agents in Calcutta within the jurisdiction of this Court. It is 
also admitted by the defendant that the plaintiff did not intend 
to do the additional work gratuitously. It is also admitted that 
the defendant obtained and enjoyed the benefits and/or the 


¿Advantages of the work. 
s 


The entire work was done outside the jurisdiction of this 
Court. Notice under section 8o of the Code of Civil Procedure 
was issued and posted at Calcutta and was served at Delhi out- 
side the jurisdiction of this court. 


The plaintiff, cannot base his claim for the additional work 
upon a contract as there is no contract in accordance with the 
provision of s€ction 175 of the Government of India Act. 


The plaintiff seeks to substantiate his claim under section 
65 of the Indian Contract Act alternatively under section 70 of 


? saki Act, 


A claim under section 65 of the Indian Contract Act involves 
mixed questions of law and fact. ‘To substantiate a claim under 
that section the plaintiff has to allege and prove that (a) there 
was an agreement (b) the agreement is discovered to be void (c) 
an advantage was received after such discovery. A claim under 
the section must be specially pleaded.  'The essential facts 
constituting the cause of action under that section has not been 
pleaded ig this case. I decline to entertain a claim under that 
section in the alsence of such pleading for reasons given by 
Sarkar e]. in Messrs. Sidhi & Co. v. The Governor General in 


* Council (1). 


The plaintiff alternatively bases his claim under section 70 
af the,Ipdian Contract Act. I eonsider that the notice dated 
Q) Suit No 1704 of 1946 i d 


~ 
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August 25, 1956, is a sufficiens notice under section 80 of the 
Code of Civil Procedure for the purpose of a claim under that 


section. It is conceded . that the claim is not barred byethe lawe 


of limitation. “It is coriceded, .and, in my view, rightly that the 
claim is governed by Article 120, of the Indian Pimitation, Act 
and that the work was done within 6 years from the date of the 
: institution of the suit. . ~. m m ou 


(ira lo " 
r 


" 


' In order. to 'suóéceed i ina a claim under section 40 of the Indian 
Contract Act thie’ plaintiff must prove (a): that he did work for 
the^defendant. lawfully not intending to do it gratuitously and 
(b) that the defendant enjoyed the benefit- of the work. Ad- 
mittedly tlie work was done and the benefit was ,enjoyed outside | 
the jurisdiction of this Court.. - s , 


It is contendéd -uhat:as the work was done. pursuant. to 
request. made at Calcutta - part of the: cause of action ‘arose in 
Calcutta. - In my view, .the’request is no part of the cause of 
action under section 70 of the Indian:Contract Act. Assuming, 


that a-claim under that section can be made. where there is . 


express: request todo the work such, request is a mere piece 
of evidence to, p that the work: was done lawfully. In 
Messrs. Associated- Livestock, Firm (India) Lid..v. Dominion of 


India (1) Sarkar,:J. held that an antecedent void contract ` 


under which the work is done forms no part of the cause of 


action under section- 70 of the. Indian Contract Act. With 
respect I agree with this decision. In my view, the antecedent a 
request pursuant to which the work was done forms no part of 


\ 


the cause of action under section.70 of the Indian Contract 


Act. |. d pt EE nus i 


It is: next contended that the issue and the posting of the 


notice- at Calcutta ‘forms’ part of the cause of action and «that 


accordingly this Court has jurisdiction. . This argument..re- - 


The classic definition of the phrase “eause of action" is 

given in Read v. "Brown (2), wbere Lord Esher M: R. observed. 

^ What is the real meaning - of the phrase 'aecause of action 

arising in.the City’? ‘It has been defined in Cooke v. Gill (3), 

to be this: every fact which it Won be nean for the plain- 
(1) Suit No.'1040.-0f 1946- . ý 


(a) > (889) 2e -QBI 338.: a OO UG 
(à) (1873) L.R. 8. C.P. 107. | s | e 


quires careful scrutiny. > ,- "IN cg 


* 


1 ~ 
EF d gw. 


t 


nn 


4 - 1 * k 
s = P * 
i < 
. (T r 
- ^ 
5 1 EN : A 
[ 1 
- 
r * 
* 


l Vor 98], , no HIGH. COURT. | EE | 377 

. tiff to prove, - “traversed, ‘in order to’ suppolt .his.right to the Givi. 

| judgment of- ‘Court. It- does "pot ‘comprise ‘every piece of me 
evidence which is necessary to nw each fact, but every fact cian 
which 4. PROS to be ds MEL TEE Nalini Ranjan 


. UJ have held ` in Raj Kumar Bu V. Dominion of India (1), USA M ma 

Dominion’ of. India v. Jagadish: Prosad Pannalal (2), and the du 

decision. of Sinha’ J. in Dunlop Rubber Co. , (India) Lid. V.  Bachawat, T. 

Governor, General in Council (3), that notice under section 80 

of the Code of Crvil Procedure forms - pait of GA cause of action. 

Where notice.is a part of the cause of action. such ut of 
the cause of action arises at the place where the notice is served. 

T d v. Long (4), Bimal Singh Kothari v. Muir Mills Co., Ltd. 
GN o E ui zs xis p 


La we 


In both Raj Kumar Shaw v. Dominion of- India (1), and = 
Dominion of India v. Jagadish, Prosad Pannalal - (2) thé notice 
under section 8o of the Code of Civil Procedure was served within 
the" poen of this Court. 


- 


tr 


` - 
= 


qu Dunlop Rubber Co. (India) Ltd. v. ere General in 
' Council -(3), 6. B. Sinha, J. appears to, have held also that part 
“of the. cause of action arises also at the place where the notice 
is issued, With very. great respect I am unabie- to bou with 
this part of his decision. i , 
> n ` : 
| A (070 8. s. ‘Sinha, T. "relied upon Bik Supplies Ltd. v. 
Dhandhania & Co: (6). ‘That case’ decided firstly, that in a suit 
upon a contract thé offer forms part of. the cause of action: This 
no doubt is settled. law. - ‘Thus, if:an offer i Is-given by. A to.a 
traveller of B at a- placé X, part of the cause of action in a suit 
for breach of the contract undoubtedly arises.at place X. 
Borthwick vV.. Walton (7), Green v. Beach (8), and Dhanmal 


Marwari; v. woes tint (9. =a te r 
e (1) ehsa) 90 OL. "895. Gy (4) a" C.L. J. 
GP suit No. 1679 of 1946. -, e (1850) 19, L.J. i 325. 
e. (5) (1953) 56 CWN. 361.. (6), ; (1980), L.L R: 58 ur 539. . 
(7) (3855) 15 QB. soi. (8): -(1873) LR. Ln 2 
| (9) (1944) 49 C:W.N. 133 (185-6). ° ea ae 
e e» - . 1 , 
4 °- ` | n ; 
- \ 
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(1), decided. secondly that part of the causé .of-action-- arises. at 
the: "place where .the. offer is. posted. : Since’ that decision: ou? ` 
Court-has consistently held that whére the contract js- cdncluded® 
by" correspondence through post between partigs residing at =- ` 
different places part of the cause’ of action arises -at the place. 
where the: offer .is posted. Katherine Stifles v. ‘Garr Mackertich.. 
Martin Senate v. | Céoperative Anané Cos Ltd. (5 


DER " a - - 


ow FEA m 


: The: decision: in Engineering Supplies Lid: v. Dhandhan E 


(iy professes to be founded upon English-law and the decisions > 


of thecEnglish. Courts. . The English Courts. have uniformly and, 
consistently held: that no.part:of the-cause-of action in a suit .. 
upon a contract arisés at the place where. the. offer is posted | 
, Rabbits v. Cox (4) Newcombe V: De Roos : (5), "Cowan? v. 
LO EA us Clarke Bros. v. Knowles (p. v E re. i 
Mos n. = 23 = ow 
Ins Clarke Bros. v. ~Knowlés (p, “Lawrence J- observed | 
SI agree. that the posting of the. offer was no .part of the cause 
-of actión. The making of an offer is- part of the. cause of action, 


but an. offer is made where it ‘is received, and .that in this case 


question isnot “where the- offer- was sént. from butewhere’ it wa. 
made, and the making of the offer. is- proved by showing that it 
Was: ‘received. "Therefore, the. offer was made- B Croydon... A 


posting of it was no part of the cause of action.” i e d 
< ^ j 


4 
3 l ; foe 


EU v. O'Connor (6 Hawkins J. observed: ET ink Ñ 
that ` "where; ‘as hére, a person opens a correspondence : .and : 
initiates'à transaction’ ‘by telegram he must be tréated as though 
he ‘were, through’ iit, speaking. to the person. to' whom - such 
telegram ‘is’ directed, at the place. to which he directs it- to be 
sent, and where hé intends; dt to be delivered. HER. A. "Fhe 
authority to transmit: the message, when established; is. inerely: 
‘evidence which, goés. to fix the sender with the responsibility/ of 


/ sending it; but it is no part of the cause Of action." | l 
9 «4 t , pue d hi 
7 . as - IA x t. ; 3 u : PE K) 4 PG SS f s : 
- . g Kb. ‘er p E - : t i 
a): "(1930) TL.R. 58 Cale. 539., (5) -29 ij: gs. CE tee 
(3) - (1934) 59 CWN. 175. - (6) (1868 20° Q.BD. hon 
(8). [19441- LLR 1 "Calc. 101. j a [1918]. 1 ly : KB. ke Ea 
l (o (1876) ipsc cie als a | A ee | n 
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^i. was at Croydon." Lush J, at 189 "observed “The: material y 
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It is ; unfortunate that the attention of the Bench deciding Civin. 
Engingering Supplies ‘Ltd. v. Dhandhania ` & Co. i was not Men 
drawn to these decisions. a 


°° The decision in Clarke Bros. v. Knowles (2), was followed ` Nalini R Ranjan 
- and the decisiqn in Engineering Supplies Ltd. v. Dhandhania & Guha 
Co. (a), was dissented from in Ahmad Bux Alla Jovaya v. Fazal © 
Karim (3), and Pokhar Mal Ram Nath v. Khanewal Oil Mills (4). PARRES Ht 
In this state of the authorities, I am not inclined to extend Bachawat, J 
_ the principle of the decision in Engineering Supplies Ltd. v. 
Dhandhania & Co. (1). ‘That case is certainly an authority for 
tbe proposition that the offer is made where it is posted but it is 
no ‘authority for the proposition that the notice is given at the 
place where it is posted. : 
" q Section 80 of the Code of Civil Procedure requires service 
of a notice in writing upon the defendant. The antecedent 
issue and posting of the notice are pieces of evidence necessary 
for proving the service of the notice but they are no part of the 
cause of action. ‘The cause of action arises in part at the place 
where the notice is served and not at the piace where it is issued 
prd posted. 
Accordingly, the claim under section 7o of the Indian 
Contract Act must fail on the ground that this Court has no 
jurisdiction t@ entertain such claim. 
It is not, therefore, necessary to decide whether this claim 
às maintainable having ‘regard to the decision in Union of 
| T aor Ram Nagina Singh (2). 


..The suit is dismissed on the ground that this Court has no 
jurisdiction to entertain- this claim. The defendant is entitled 
to costs of this suit. 

Certified for two Counsel. 


M. K. Ray Choudhury & Co.: Solicitors for the Appellant. 


S. K..Mandal: Solicitor for the Defendant. 
e 


Sue. Suit dismissed. 
ii (1) (1930) LLR. 58 Calc. 589. (4) [1945] AIR. Lah. 260. . 
(2) [1918] 1 K.B. 128. (5) (1951) 89 C.L.J. 342. 
(3) [1940] LL.R. Mad. 195. Í e 
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settlement of lands for agricultural purpose—Whether such” ' — 
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Arbitration—Tegal, Contract. West! Béngal Jute---Goods” Act: - 
(Aot V of 1950)—Defendant- not a habitual dealer of Jute 
goods involving. against. delivery,of possession and .has- no: 
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The Factories Act by dinendes Nath Baksi and Jitendra 
Kumar Mitra, Advocates and published. by Messrs. S. C. Sarkar 
& Sons, Limited, 1-C, College i a R 1953. Priced 
ac Rs. 4f- 

"This is the second volume of the learned author's projected 
seris of “publications on the labour legislation of the country. 
As an aid to a scheme of industrial expansion, a harmonious 
relationship between labour and capital, controlled and regulated 
by a Code of labour laws is indispensable and a clear under- 
standing and appreciation of the different provisions of such a 
Labour Code and a dissemination of the knowledge thereof are 
equally necessary for the maintenance of that cordial relation- 
ship between the said two factors of industrialism. ‘This being 
the position, the. learned: authors' endeavours in popularising 
factory law by writing outa commentary thereon will be received 
with an allround acclamation and felicitation. The notes 
appended to the different sections of the. Act are quite satisfac- 
tory from every possible aspect. Thev are all very precise and 
at the same time concise top. All that gould be said or should 
bes said by wayeof giving explanatory notes to the sections have 
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been included in the bok with “meticulous care MOM 

The present Act being mainly bàsed on the corresponding 
English statute, the learned authors have acted judiciously in 
making a comparative study of the subject with copio referefices 
to the English text and case-law. This will undoubtedly help a 
better understanding of the factory law as a whole. A succinct, 
history of the development of factory legislation together with a 
complete analysis of the entire scheme of this statute has been 
given in the introduction of the book and the readers will find 
the same immensely helpful in interpreting and applying the law 
with reference to individual cases to be mooted in law Courts. Ou 
a perusal of this statute in the light of the case law clustering 


under. it, it, would strike.one that.in-the interest of the factory 
labourers themselves and for the purpose of rectifying aberrations | 


and derelictions of duty on their part and tor the purpose ‘ot e 


weding out the. undesirable .workers.some corrective provisions: 
should have been made in this statute reserving some funda- 
mental magisterial powers in the factory owners themselves, but 
it is strange to note that the factory laws in this country as also 
abroad are conspicuous by the absence of any such reservations 
in favour of the factory owners It is desirable that the learned 
authors who are specialists in this branch ol law should give out 
their well corisidered ` 'opinion ' regarding the ethics o$ the re- 
servation of magisterial powers for the factory owners "without 
which the conflict between labour and capital will ever remain a 
» vexed problem to the great detriment of the industrial progress 
of the country The book has been neatly printed and given a 
very decent get-up. We reconmend this book to all’ interested 
jn it. 

Registration law embodying the Indian Keon Act 
and other “relevant statutory provisions by Mokshada Charan 
Bhawmik, published by S. Bhawmik of 5A. Annada Banerjee 
Lane, Calcutta- -20, 1954. priced at Rs 10/-. 


l This annotated edition of the Indiah Registration Act from 
the pen of Mr. Moksbada Charan Bhaumik, thé reputed author 
of the Bengal Tenancy Aét, is an exhaustive treatment df the 
law of Registration to be found not ‘mérély in the*Registration 
Act but also in the other relevant statutes and statutory Rffles. 
There has been raised quite a chorus of encomiums over this 
publication from the jufists and judges alike. and alf the salient 
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featuref of the book in all. die aspects have already been com- 
mended and eulogised from. Various. quartets eyen, before. the. 
publication itself could find enough opportunities, to, penetrate: 


nin 


into the hands of the" distant lawyers pr be subjected to the. test. 


^ MEL 


and trial OF ti time and ‘practical application; 80, there 18 scarcelv. 
anything Jeft now for the ‘reviewer to say, any, Doe things in its - 
“praise except by Way of urinecessary repetition. Suffice it, for us 
to’ Say here that the reputation which the. learned 'Quthor's verv, 
valuable commentaries on the Bengal T enancy Act earned tor 
him nearly quarter of a century ago, has been well maintained, 
fully re-affirmed and vindicated in this publication also. We 
* have not the least doubt that the present publication also will 
maintain its place among the recognised and approved legal 
commentaries of the country, exactly in the same way as the 
a" learned author's aforesaid earlier publication did. -We have 
read with absorbing interest the learned author's excellent criti- 
_cism on the-decisions reported in AIR. 1944 Cal. 89 (vide p. 
47) and A.LR. 1948 Cal. 53 (vide p. 227). The learned author's 
interpretation of tlie word "other" occurring in clause (b) of 
section 17(1) of the Registration Act and his bold stand by the 
overruled decision in A.ILR. 1944 Cal. 89 are clear proof of an 
exuberance and robustness of the legal spirits in him which can 
easily outlive dogmatism and legal cants. With respect to this 
controvétsy so raised by him, we would naturally expect the 
learned author to say something about the propriety of omission 
of clause (d) of Section 17(1) of the Act from Sub-section (2) 
thereof, wherein the other two clauses (b) and (c) bave been 
Spetifically mentioned., We are apt to think that omission of 
clause (d) from Sub-section (2) of Section 17 is accidental and 
should be rectified by a suitable amendment but tbe legislative 
lethargy in the matter has been the root-cause of considerable 
unnecessary controversies in law Courts. Anyhow, in view of 
the keen research, the learned author’ has made in the law of 
registration, we have looked for solutions in his book for many 
of the knotty problems we have been confronted with from 
time to time. For example,. a question arises whether the 
- docgine of lis pendens applies in relation to suits under Section 
357 of the Registration Act. Similarly a question arises whether 
a epmpromise decree by which one contestant concedes a superior 
interest in his own property in favour of his opponent will 
require registration on ‘the footing that the transaction amounts 
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to a lease, although outside the antbit or Section 105 -ot tke 


EP 


Transfer ‘of Property Act. F or such vexed problems and 
similar other ones we naturally look lo the learned ‘author for: 


guidance and’ we hope he would tackle all these problems in 


his next edition, which we have not the least doubt wilf appear 
efe long. The getup of the book leaves nothing more to be: 
desired and forms an additional attraction for it. 
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ni AND" GROWTH or ' ANCESTOR WORSHIP. 


NARENDRA Natu GUHA, MAs- LL.B. | 
‘Advocate, High : Court, Calcutta. , 
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Primitive form of diicestor-worship, described. in, the, ‘Rigveda. 
t' ocu ts there in the ,most primitive, form. Tihe., spirits. .ot 
dead ‘ahceéstors “invoked to. confer blessings, long; life, etc. -It 
was simple there.’ Pitris were ‘invoked for. the above. mentioned 
purpose’ unlike the later  ducestor-worship. Which, is to. confer 
spiritual bénefit on the ‘ancestors. In the Rigveda, pitris are 
mentioned: ‘in the ‘plural ‘and were, invoked in general and, not 
separately distinguished. In ihe , White Yajurveda,. four. hun- 
dred years latér,. the pitris | ‘limited to three, ancestors—-father, 
grand: father dnd great. grand-father, , The; word. Sraddlia—1he 


ancestral sacrifice of later law-givers. was never used. ; This word 


came into € existence long after, t the Vedic. ceremonial had hardened 
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M odern Srdddha distinguished from Fe edic ano -worship. 


pa! 


e Ihe wo ord. ‘is not ‘mentioned; the, ancestral, sacrifice , is a dails 
"saerifice. ‘which is, observed to this | day. . No doubt, Sraddha 
originated in Pitri Yajna, but is not identical with it. In the 
Satapatha Brahmana, Pitriloke is mentioned. The pleasures 
and gratifications spoken of with regard to the Pitris are all of a 
sential ‘kina In ‘the Satapatha Brahmana, however, we. find 
thoughts iin. a ‘different channel. | * Yajuayalkya's , ,doctrine we 
Tueet ‘With “idéas o of a ‘transcendental nature, of which it. is im- 
possible to forni à dear conception, The sublime mysticism of 
the. laier philosophers "must o owed. its origin to the mystic. doctrine 

: of '* future. state propounde ded by, Yajnavalkya. . ..Yajnavalkya's 


ees Sb tates) EE 


eidéas ` of’ the “ancestral abode” far’ less ‘clear’ than the, Rigveda 
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Satra ‘period ‘of “Vedic literature. 609-200 . B. C. Gautama & o 
Apastaniva | ‘wha, Boutished not later d than the third century. B. .C. 
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Gau ma “is older. The period ` ‘of Brahmana intervened 
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betWeen:Sutrarànd Vedic č hyrüns period: During this time the 


basis óf ‘another sacrifice” was laid Neve and above the ancestral- 
sacrifice, | 
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Kamya Sraddha—The’' spirits of the dead are solemnly 
invoked. to bless the work which is-about- to be: undertaken’ and 


to give strength to the _ performers to accomplish. „the - object 
desiréd^ l 


Ancestor "orship-—Greát impórtancé has been attached by 
almost every nation to the obsequies of the dead, dictated in the 
first instance by love and affection, sanctioned afterwards by 
religious conviction and niduldéd into various forms by stubborn 
social necessity. It existed among tlie Greeks and the Romans, 
the ancient! Pefsian$- and ‘the Egyptians as well as among , the 
Teútóñ$ and'the Celts; and it is ‘practised to this day by the 
modern ‘Chinese! arid by all pious Hindus. Even the repressive 
influéncé of 'Chiristiaitily las not béen able to stamp. it out in 
civilised Europe. Everything whether in the form ‘of flowers or 
Pindas' or other’ things offéíéd to the dead in token of love and 
afféction’ is du€ to thé more ‘or les$ to the ‘belief of ,ancestor- 
worship.’ Among thé Roman Catholics, thé chapels over the 
dead and the prayers to tlie déad máy bé viewed as only differ- 
ent shapes‘ of ancestor-wolship; —alsd thé custom of feeding the 
spirits both annually and at other times;—AlIl Souls’ Day (day 
of supplication for souls of faithful deceased, Nov. 2nd) among 
thé Teutons and Celts—the festivity to alleviate the sufterings 
of thé souls in" purgatory by prayers and alms- -giving. The 
féstival of. All’ Soills corréspónds to the Pii Pinda Yajna of the 
Hindus. KK Nk | d 

` Soul:CakesVillage children in thé West of England gather 
small’ contributions’ singing—Soul- -Gahes correspond with the 
pindas:' Thi Christian Europe there is severance of the legal and 
réligious aspects of  Obsequial offerings. ' Büt still there are signs 
whith lead: us’ to ‘suppose their connexion was inseparable at 
soie ‘time. ‘Frankal Moigríe—in Saxon England it was a tenure 
wich á religious corporation ‘held lands on conditign of pray-. 
ing for thë souls of thé grantor aiid, his heir. In the Franjgal 
Moigne" tenure ‘lands, ‘thotgh ledsed for the purpose aforesaid, 
could not be taken’? away on failure’ of düties, likewise, a, Hindu 
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hewn ena by law and religion to present pindas to the dead 
áncestor)'' But liké ‘thé “Frankal Monge ienants'an Heir’ aiit 
bé divesiéd of! the: estie ace véted^in bini on Failure ‘OF per 

' forming “tHe-réligitus rites for the déad''alidéstór. Fi uideri ek 

«penses: are treadtéd: às a^ privilege debt BlloWed" betire "all uisi 
„debis ahd charges; chins: estin A conection Détwéer the 
" duties óf"perfonting'th& ^óbieqüies iu cie right" df inheriting 
the! /property’ (o£: a deceased "rela itive, ?' Along" thé” Grets! 

"'Sépulchtal duties” -sa says: Grote, “Were ached’ beyond ‘all ‘othtts 
iti the dyes Gf 4! Greék." Thé- deii? a as"it were, a IKA) and 
ami Fal Gaii! tb obéequial 7 > Ami ie Ronds jns care 


ceremonies held in honour of PEA ancestors. ka a tör 
obsequial expenses was made indispensable in Rome; if no pro- 
vision made it devolved off thé heir. Hindu custom. “He 
who inherits the property” says Vishnu "shall also offer the 
funeral cake; a son must present the cake, even if he does not 
get any portion of his father's property." Likewise, was the 
son compelled to pay homage to his deceased father. The 
Hindu system laid it down as an imperative rule that a right to 
inherit a dead man's property is exactly co-extensive with the 
duty of performing his obsequies. Failing competent heir, this 
obligation extends to the king. Putting on obolos for charon 
into the mouth of the corpse among the Greeks corresponded 
to the Hindu custom mentioned in the Yajurveda of a placing a 
piece of gold in the open mouth of the deceased as if it may be, 
e ethe fund for the journey about to be undertaken by the dead 
“man. Grecian rites described. Tvrita, sacrifice offered to the 
dead on the third day, ennata, tria-kadas, euagismeta and choai 
—the principal sacrifice to the dead was on the gth day called 
ennata. Mourning for the dead appears to have lasted till the 
igth day after the funeral on which day sacrifices were again 
offered. Choa: or tomb offerings. Genesia, offerings of gar- 
lands and flowers on the anniversary of the birth day of the de- 
ceased. Nekusia—offerings on the anniversary of the day of 
death when meals were presented to the dead and burnt. The 
Roman, ceremonies were analogus. The sacred books of the 
Parsees " prescribe five sacrifices among which the sacrifices. for 
the souls of the dead resemble the Sraddhas of the Hindus. 
The Chinese funeral sacrifices have many points in common 
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REVIEW. 


The Law of Civil Procedure Code (in India & Pakisthan) 
by S. C. Sarkar, Third Edition, Published by Messrs. S. C. Sarkar 
& Sons es 1 ©, Rer "qase Calcutta-13, 1954. Price 
Rs. 38/—.: . , 


This handy case-noted edition of the Civil Procedure Code 
by Mr. S. C. Sarkar is too well-known to the legal circles to 
require any introduction,atresh. ‘The utility of the publication 
has been fully ‘established by. the quick succession in which 
edition -after edition of the book has been requisitioned and 
absorbed in the market. ‘There is not much complexity in the 
provisions of this Code and whatever seeming omissions giving 
rise to complex problems were gradually discovered in them 
have since been more or less remedied by suitable amendments 
effected under .the'rule-making powers of the High Courts of 
the different'States as given by Section 123 of the Code. There- 
fore the Code, as it stands: now, is, except in respect of its dis- 
cretionary provisions, a perfectly simple, intelligible and work- 
able body of rules regulating the procedure to be adopted bv the 
Courts in deciding cases. It is regrettable that a perfectly 
sensible and workable body of procedural laws have been 
rendered unnecessarily complicated and obstructive to adminis- 
tration of Justice by the importation of a number of equity rules 
and the application of a good many artificial cannons of inter- 
pretation in construing the simple provisions of a workable Code. 
Or, in other words, the Civil Procedure Code, which is a very 
simple subject in itself, has now become complicated because of 
its implementation by a number of legal ideas not embodied or 


to beefound in it. -For instance, it has been said that the Code 
: is not exhaustive, although the residuary provision in its Section 


151 would negative that idea. Similarly it has been said thdt its 
Section 115 is limited to a question of jurisdiction only or is 
inapplieable in the cases where other remedies are available 
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although the simple language ‘of that section does not warrant ° 
such a wild view. ‘The importation of the principle ol ejusdem. 
generis in its s Order X XLVII, Rule 1; would be another illustratiog 
in point. In this state of things, the learned author is absolutely 
‘justified in postulating that the Code is a complex subject and ¢ | 
in proceeding to work on that hypothesis. This accounts tor ` 
the. compressed method adopted.and the. terseness of expressions 
employed in writing out annotations for the book, and we hearti 
ly congratulate he learned author.upon the! same: . The: book 
evinces an all-round endeavour.on the part ofthe learned authori ... 
to render real service to/the-legal profession -by. embodying.in- ` 
_it all the essential informations that are worth knowing or being + 
posted up with. If inspite of such attempt on the part of the- 
learned 'author.any-reader of the book be disappointed in. thé 
matter of picking*up his. necessary. information, .or..the .desired ’ 
reference, as for example,.the case of Umed,Mal.(53 LA. 271) or ; s.a 
of. Chamana -(1§52 S:C.À. 775) under section: 115:0f the. Code, v.i 
it will al] be-a matter of-accident to be written.off and not:one, * 
of omission to:be debited. against. its merits. . The. point tó be’. = 
impressed^on the readers .is:how.far the publication is useful «ze 
„and not wherein-it has stopped short.in the. matter of.multiply -:.- 
ing Yeferénces. “The getup of tlie-book, its:neat,priting, handy: 
shape, aré all-well tuned up with.the scheme of the pyblication ; *- 
and prómise well to make. it a. complete success.’ ` In view, of the c, 
increaséd cost of production: brought about mainly, by an oppres- - 
sively Yack-rating printers’ association,/ the price-of the book, :-5 
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GOVERNMENT OF“ INDIA. 


- “MINISTRY ‘OF “FINANCE (REVENUE DIVISION) 
* NEW DELHI, THE 2ND JUNE, 1954. 


% 


~ NOTICE 


APPOINTMENT OF VALUERS UNDER -SECTION 
4(3) OF THE ESTATE DUTY ACT, 1953. 


No. 5(3)-ED/54:-~It is 


notified for general -information 


that the Central Government proposes to appoint qualified 
persons as valuers under sub-section 3 of section. 4 of the Estate 
Duty Act and also to fix a scale of charge for their remuneration. 


2. The. different kinds of properties of which valuation 
may beerequired to be made 


Nature of property. 


«1» Immovable property. 


+ 


(2) 


3) 
*"» 


4) Business. assets including . 


Stocks, shares and de- 
bentures of a company 
not quoted in a recog- 
nised Stock Exchange 


including shares and . 


debentures of a con- 
trolled Company. 


Share of a partner in a- 
partnership. 


. good-will. 
H 2 


are broadly— 
Category of valuer. 
Surveyor, Engineer, Archi- 


tect or Mining Engineer for 
mines. 


Accountant. 


Vor. 98 (13) THE CALCUTTA Law JOURNAL Say 


3 
s 
s m *. k 


1. . e T * . . - bad 
5) Jewellery, precious stones Specialist in jewellery, preci- 
and ornaments. | ous stones and ornaments. . 
j EE 
: ` E . 
6) Works of Art: - Specialist in work of Art? 
. e 
'7) Reversions and interest . Actuary. . ° 


in expectancy. 


3. 


+ 


In order that a person may be eligible to pe appointed 


as a valuer, he must satisfy the qualifications for any one of the 
different categories of valuers. The minimum qualification 
shall be:as follows- | 


(1) In the case of a Surveyor, Engineer, Mining Engineer 
_or an Architect: 


(i) 


(i) 


is a graduate in Civil Engineering, Mining Engineering 
or Architecture of a recognised university or is a 
member of a recognised Institute of Engineers, Archi- 
tects, Surveyors or of School of Mines whose diploma 
is recognised as being equivalent to a degree in en- 
gineering, and 
has been in practice as consulting engineer, mining 
engineer, surveyor or architect for not less than ten 
years. ~ i 


N.B.—In the case of a person who is or had been in the service 


of a State or Central Government, the period of ten 
year's continuous service as a Gazetted officer, shall for 
this purpose be treated as equivalent to ten years' 
practice and in the case of a person in the service of 
the Valuation department of a statutory Improvement 
Trust or a Municipal Corporation, ten years' service as 
member of the executive staff, shall be regarded as 
satisfying conditions Nos. (i) and (ii). 

In the case of an Accountant—— ——— 

is a member of the Institute of Chartered Accountants 
of India, and s 
has been in practice as an accountant and auditor for, 
a period of not less than ten years and has the anngal 
audit work of at least 35 partnership concerns and 
limited companies’ employing an aggregate working 
capital of 50 lakhs in the business in India, or if he is g 
. 


f = J af 
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"partner in a firm*consisting of two or more partners 


and at least two of the partners satisfy the condition 

: aj 10 years’ practice, the fifm has the audit work ot 

50 concerns employing a capital of not less than 1 crore 

“in the business in India. 

N.B.—In the case of a person who is or had been in the service 
of a State or Central Government or a Municipal 
Corporation, ten years" continuous service connected 
with the audit and accounts or taxation work shall be 
regarded as satisfying the preceding condition No. (ii). 

(3) In the case of a specialist in jewellery, precious stones 
and oinaments— 
is engaged in the business of jewellery, precious stones 

, or ornaments for a period of not less than 15 years and 
has an average annual turnover of not less than 20 lakhs 
in respect of jewellery or 5o lakhs in respect of bullion 

for the last three years. 

(4) In the case of a specialist in work of Art— 

is a member of the Council of National Art Gallery, OT 
is Principal of a Government School of Arts, or is 
‘Trustee of National Museum, or was in the service 
e of a State or Central Government as a Gazetted officcr 
for not less than ten years in the Department ot 
Archaeology. 

(5) In the case of an. Actuary— 

(i) is a graduate of a recognised university. 

e (ii) is a member of any Institute of Actuaries which 
entitles him to act as an actuary for a an insurance com- 
pany incorporated in India. 

(iit) has been in practice as an actuary for not less than 
ten years. — 


* 


N 


N.B.—In the case of a person who is or was in the service; 
for not less than ten years, of a State or Central 
Government or of an insurance company having an 

. annual premium income of zoth lakhs, the period of 

. tên years’ service shall be treated for this purpose as 

- equivalent to ten years’ practice. 

4. Any person who fulfils the qualifications set out above 
for any one of the category of valuers and who wants to have his 
eme considered for appointment as a valuer may apply to the 


e r 


^ 
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Dèputy Secretary- to the Government of” Indiä, Ministry of 
Finance, Revenue Division, New Delhi. For the first list appli- 
cations setting: out the applicant's qualifications supforted By 
attested copies-of the necessary documents should regch the 
Deputy Secretary before the 13th of July, 1954. In the case ol 
a person’ in the service of a State or Central Government or 4 
statutory corporation, the application should be forwarded 
through the employer, who should clearly state that he has no 
objection to the applicant's appointment as a valuer, and his 
undertaking such valuation work. 


5. On receipt of an application, the Central Government, 


may require any other information to be furnished or may cause 
such enquiries to be made as it deems fit. 

6. Further names of valuers may be added in the list on 
the: 1st of January and the ist of July in each year. — 

5. (1) The appointment of valuers shall; in the first 
instance be for a period of three years and every person whose 
name is included in the first list shall have to apply again, 
subject to his satisfying the requisite qualifications to be then 
specified; in the beginning of the financial year 1957-58 if he 
wants to havc his name included in the subsequent list. 

(2) The Central Government may remove the rfne of 
any person from the list of valuers if it finds him guilty ot mis- 
conduct in connection with any valuation proceedings. 

8. The scale of charges fixed for the remuneration ol 


valuers is as under and it shall not be permissive for any valutr e 


whose name is borne on the list to charge fee and a scale higher 
than the prescribed scale: — 
Scale of charges. 


For any property upto Rs. 50,000 e. $ per cent. 


On value of property exceeding Rs. 50,000 


but not exceeding Rs. 14 lakhs l per cent. 
On the balance id .. $ per cent. 
- 
Sd. R. K. Das, ^ 
i 58 Deputy Secretary to the Government of Indik.” 
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DEVOLUTION” OF- SHEBAITI— 
IS IT AN IMMOVEABLE PROPERTY? 
By 

Kshitis Chandra Ghatak, M A., LL.B. 

.. We guess that the principle underlying the Hindu Law of 


Succession has lent a complexity, slight, though it be, to the 
first part of the subject-matter, while the bona fide doubt over 
the second-half of the same subject-matter has made. the applica- 
tion of some of the Articles of the Limitation Act in particular 
cases a bit difficult. Both these points cropped .up very lately 
in the case of Kalipada Chakraborti v. Palani Bala Devi 
(1). and thé Hon’ble Mr. Justice Mukherjea has solved 
both these difficulties following certain well-defined lines 
which *ilthough, very clear take up in our minds some straggling 
thoughts and side-issues which it is somewhat difficult for us to 
completely ignore. So far as the first part of.the question is 
concerned, it arose in this way in the aforesaid case. There 
e was an adverse possession so far as the previous female shebait 
was concerned. Would that adverse possession by a stranger 
rum counter to the reversioners plaintiffs also, who on the death 
of the female shebait claimed back the. said shebaiti from the 
trespasser? It has been held that the reversioners are not 
affected thereby and the reason that has been furnished is that 
under the ordinary Hindu law of succession, the reversioners on 
the death of the previous female owner really claim the propertv 
n _ from and through the last male heir. ‘This, position, if Hindu 
` law strictly applies, is inevitably true. Hindu law, it cannot be 
| gainsaid, guggests the line of succession in, the case of shebaiti 
* also; but are the lines in pari materia with each, other when they 
are affected with thc element of adverse possession? Or, in other’ 
wofds, is the same principle of inheritance. applicable alike in 
«both cases? , If shebaiti is, as has been held, an hereditary office, 
** (1) [1958] SCA igi, . 
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may it not form a rig link in the matter of succession thereof, 


each link in the chain depending for its solidarity upon each” 


other and all, and that.if there is a rift in the shebaiti some 
where is it not probable that tbe whole compactness of the 
chain would break? It seems that the element. ot ‘adverse 
possession although it might not affect the elasticity of the 
ordinary succession in Hindu law might have a tendency to 
break the entire rigidity and compactness of an hereditary office 
like the shebaiti. The reason it may be submitted is, that in 
case of ordinary succession the reversioners’ right of claim arises 
on the death of the widow while in case of a devolution ol 
shebaiti it is the cesser of the office, the mantle in the latter case 
falling upon the successive heirs equally irrespective ol how they 
have come to inherit. This mode of approach may be made to 
rest on the principle partenunciated in the sundry decisions 
clustering round the topic, that the reversioners after all, claim 
the inheritance of a shebaiti from the Founder and through the 
widow although they may not claim property through a previous 
female heir but from and through the last male heir in case ot 
ordinary law of succession. If such a difference in principles 
be at all conceived, then may it not be argued that the question 
of adverse possession would take different complexions jn. the 
two cases? This possible difference in principles in the two 
cases, seems not to have been argued before the Supreme Court 
and consequently stress seems to have been laid upon the pro- 
pertyrather than the office-element in a shebaiti. 


` Next, the question arose in the same case as to the proper 
Article of the Limitation Act to be applied in case a reversioner 
plaintiff claims back the shebaiti from a stranger who has 
adversely possessed it against the previous female shebait. The 
Hon'ble Mr. Justice Mukherjea has observed that as there is some 
difficulty in comprehending the exact nature of the property 
conceived in a shebaiti, the application of Article 141 is rendered 
doubtful and accordingly he has applied Article 124 ol the 
Limitation Act in the ‘said case. There would have been fo 
locus pænitentiœ if the learned Judge had solved all doubts on 
the matter and come to the conclusion he arrived at after holding 
that the property comprised in the shebatt: relates to moveahles 
alone. As the point has bgen left in dark we can only grope 


about and ask the question to ourselvés as to what would have e 
" 6 


^ 
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been the.results if after a thorough" enafuiry and removal ol 
doubts it appeared that the shebaiti is à complex property or 
laking the extreme view consists of immoveables only? Would 
eather ofethe conclusions have induced a change in the appli- 
cation of the proper Article of the Limitation Act? We think, 
a change might; have been possible. In applying Article 124 
instead of Article 141, the office-element in the shebaiti seems 


to haye beem stressed upon instead of the property-element 
inherent in it. | 


It may be submitted here, that in the cases of. Runchordas 
v. Parvati (1) and Jaggo v. Utsava (3), the Article that was 


. applied was 141 of the Limitation Act and not Article 134 


there being no complication introduced by a  shebaiti. 
Semble, in the case of Gnanasambanda v. Velu (3), relied 
upon by the Hon'ble Mr. Justice Mukherjea, although Article 
124 of the Limitation Act was applied there was no complication 
of the plaintiff bringing a suit lor possession against a trespasser 
who had adversely possessed against a previous female shebait. 
So that in all these cases referred to, there seemed to be no great 
obstacle in applying the principle of the ordinary Hindu law 
of succession and the observations of the Judicial Committee 
in theelast-mentioned case, also quoted in the judgment of the ` 
Hon'ble Mr. Justice Mukherjea, therefore seem to be denude ol 
any special force and significance so far as the principle of 
succession in the case of a shebaili is concerned. 

Our labours would not be wholly unprofitable i£ we make 
an attempt to probe into the nature of property imbedded in 
the conception of a shebaiti. That it is an office in a pre- 
eminent degree is undoubted. That it is also a property is also 
true. We can hardly make any distinction between office and 
property so far as the shebaili is concerned: Gnanasambanda v. 
Velu (5), Property is a fragment of the connotation of office 
and a reflex of ownership, ‘The incorporeal rights attached 
to. the office have only an objective form denoted by 
property and nothing more, As such the duties attached to the 
office may be dispensed with and we may concentrate on the 

(1) (1898) L.R 26 TA. 71. 

6 (2) (939) LR. 8 LA. 267. 
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rights alone. pointing to “a. dominium. As far as ce elebutter 
estate is concerned these. rights of dominium- must: have tobe 
exercised by the shebait with. an animus-sibi- habendi invorder , y 
to.make it or part.of it his. property. hat:being so,% shebaifs 
rights attached to his office.are. naturaly-differentiated from those 
of.the idol who, although unable to perform. a juristic act except , 
through the human. agency of a.shebait, is nevertheless the true. 
owner in the ,eye. of law. . Necessarily, a-shebait's rights of a 
dominium get restricted in a peculiar way in this peculiar 'religi- 
ous institution prevailing in our country, and give us a glimpse 
as to the nature of the property.imbedded 'in- the conception of a . 
shebaiti. “The landed estate appertaining to: a -debutter belongs 
to-the tdol in absolute ownership. -A-shebait has- no concern 
in it except as a manager; the rents, malikanas-and.profits that e 
accrue from the immoveable or other -properties-of the deity are 
also His and.to be spent for -His worship «r'in furtherance ot 
the debutter estate. . Where is then the -scope of :the-shebaits' 
-rights of dominium? What:are those ‘properties -which the 
shebait can claim and deal with as his own? |. Yet.it-is true, that 
there must be some. properties imbedded in.the-very-conception 
of-a shebaiti. In the strict.eve.of law we-see nothing-but duties 
attached .to the. office but:there. are decisions of.courts:which go 
to the length of saying. that a shebait:has rights to the offerings 
made to the «deity although these rights may -be -said: to -be 
equitable in .character. “So :the properties conveyed by the 
notion of a shebaiti maybe said to be at the most moveable in 
character and as such Article 141 of the Limitation- Act has to * 
room for application on that score also. 


